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PREFACE

This book represents our effort to assist students and non-specialist lawyers to
achieve an understanding of the basic principles of law that undergird the le-
gal structures within which business is conducted in the United States. Our ap-
proach in this effort is premised upon a functional perspective of law. Thus, we
attempt to ask how these legal structures function to produce desired benefits
to parties who enter into agreements and relationships, or how legal struc-
tures (or rules) add costs and can impede sensible business organization. In this
second aspect, the analytical or critical perspective, our point-of-view is in-
formed through our understanding of basic principles of economics. The book,
however, requires of its readers no formal training or understanding of eco-
nomics. The concepts are for the most part quite intuitive and easily grasped.

We have organized the book into two segments. The first (and shorter)
of these segments— Chapters 1-5—deals with the fundamentals of organiza-
tional law in a business setting. Here the briefest chapter— Chapter 1—ad-
dresses the most basic questions: the role of efficiency as a yardstick for
evaluating business law, and the fundamental tension between the perspec-
tives of doctrine and policy analysis that most experts (including judges) bring
to the analysis of business law. We place these topics first because they come
first logically. This does not mean, however, that they must come first peda-
gogically. Some users of this casebook might wish to circle back to Chapter 1,
as students become more familiar with the legal problems posed by business
organizations.

Chapters 2-4 deal with the elemental forms of business organization.
Chapter 2 focuses on agency law, which is no less a predicate for modern en-
terprises functioning in a market economy than contract or property law.
Chapter 3 addresses the partnership form and its modern variants: the limited
partnership, limited liability company, and limited liability partnership. Chap-
ter 4 introduces the corporate form, explicitly contrasted against the partner-
ship and its variants, such as the LLC.

Chapter 5 steps outside the usual progression of a text on business or-
ganizations to address rudimentary concepts in valuation. As with Chapter 1,
our placement of Chapter 5 seems logical to us, but we recognize that it might
also have come earlier or later in the book. On the one hand, valuation issues
gain salience as the materials progress further into corporate law, which ar-
gues for a later discussion. On the other hand, the basic concepts in financial
economics are arguably useful throughout, and so might come at the outset of
a course. Again, we are confident that individual instructors can best decide
when, and whether, to work through this brief valuation chapter.

The larger segment of the book, Chapters 6-14, addresses the legal regu-

xxi



xxii Preface

lation of a variety of actions, decisions, and transactions that involve or con-
cern the modern public corporation. Chapter 6 explores relationships among
shareholders, corporations, and corporate creditors. Chapters 7 and 8 explore
what we term “normal governance”—that is, the legal framework that regu-
lates the vast majority of the corporation’s ordinary business activities. Chap-
ter 7 addresses the routine functioning of the voting system including the
proxy rules. Chapter 8 explores the duty of care, together with the multiple
legal devices that insulate corporate officers and directors from shareholder li-
ability, including, most notably, the business judgment rule.

Chapters 9-13 are devoted to particular classes of corporate actions and
related shareholder transactions that are subject to more specialized regula-
tion by corporate law. Chapter 9 deals with self-dealing and other potential
duty of loyalty issues arising from the conduct of corporate officers, directors,
and controlling shareholders. Chapter 10 extends this discussion to issues of
procedure and enforcement by reviewing the law and practice of shareholder
derivative suits. Chapter 11 examines transactions in corporate control, in-
cluding sales of control blocks and tender offers. Chapter 12 addresses the
specialized legal treatment of so-called fundamental corporate actions, with
special attention to merger and acquisition transactions. Chapter 13 turns to
conflicts for corporate control, including hostile tender offers and proxy con-
texts. And finally, Chapter 14 examines the regulation of transactions in shares
on the public markets, including such topics as insider trading and fraud on
the market.

While we have structured these materials in a way that conforms to the
simple insight that much of corporate law can be divided into general gover-
nance, on the one hand, and discrete areas of specialized governance on the
other, we expect some teachers will present the materials in a different se-
quence. We have taken care to facilitate alternative approaches by recapping
in later chapters points more exhaustively made in earlier ones and by sup-
plying cross-references for further review.

The book contains a number of notes that are perhaps a bit longer and
more openly explanatory than other authors prefer. In this we have been mo-
tivated by our experience as teachers to want to provide a rather full textual
basis for a general understanding of each subject. Our aim is to provide for
those happy occasions when class gets deeply involved in an interesting dis-
cussion. In this event we are comforted by the knowledge that we can move
on to the next class knowing that all of the basic information and insights have
been made available to the class in the reading assignment.

In the end, what makes this branch of law so interesting (and frustrating)
to students, practitioners, and scholars alike is the vital role played in it by the
open-textured concept of fiduciary duty. From the early study of agency, to its
conclusion with corporate mergers and acquisitions, the field and these ma-
terials offer myriad puzzles arising from the admixture of morality and effi-
ciency that is often encountered when courts are required to fill in the spe-
cifics of a fiduciary’s obligations. In approaching this subject, the book places
primary emphasis upon the Delaware statute and decisions, as that law grows
in its dominant importance for publicly financed corporations in the United
States. Opinions by the Delaware Court of Chancery and the Delaware Su-
preme Court tend to outnumber cases from other jurisdictions.
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