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Foreword

The Communications Law Centre, UTS, is an independent, not for profit, public
interest centre, specialising in communications and media law and policy.

Since our foundation in 1988, throughout a period of intensive change, the Com-
munications Law Centre (CLC) has been doing research, education, and advocating
communications law and policy reforms for the benefit of all Australians.

Telecommunications have long played a key role in the social fabric of our liberal
democracy and the economy. Today telecommunications have become a fundamental
element of the infrastructure on which we are building the emerging national
information society and the global knowledge economy. Everyone now considers a
range of communications services to be a basic utility of everyday life and commerce.
Fair and equitable access to reliable communications is necessary to citizens, consumers
and business’ ability to function in a network digital communications environment.
[t is also a basis of good government. Access to telecommunications has become so
important to citizens capacity to participate actively in society that access has come
to be regarded by some as a human right. The way in which Australia manages and
regulates information and communications technology and services is playing a
decisive role in our social advancement, our capacity for innovation and the growth
of new services that will drive our future prosperity.

The fourth edition of Australian Telecommunications Regulation will be a valuable
and reliable resource for policy makers, lawyers and industry, as well as interested
people who are looking for an overview of this key sector. It is remarkable that while
we are living in a time of revolutionary change in telecommunications, nonetheless
many of the policy, structural and regulatory issues which confront us today are
very similar to the concerns which our forebears have faced throughout the history
of telecommunications in Australia.

My thanks and appreciation go to authors and editors, Alasdair Grant and David
Howarth and to the contributing authors and reviewers. This book offers readers
information and perspectives that will contribute to informed discussion and policy
debate about communications reform and the development of telecommunications
in Australia.

Professor Michael Fraser AM
Director

Communications Law Centre
University of Technology, Sydney
December 2011
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humour. We are fortunate to have had the opportunity to collaborate with them
and we thank them for their efforts.
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Intr_oduction

It has been almost two decades since the introduction of facilities-based competition
in Australia, and nearly fifteen years since the commencement of a fully liberalised
environment. As this edition is published, the ACCC is assessing regulatory filings
that underpin arguably the most radical, large-scale government intervention yet
witnessed in a fully liberalised telecommunications market.

The NBN initiative — the deployment of a government owned and funded national
broadband network that will become the near-monopoly supplier of wholesale
access services — and the attendant structural regulation of Telstra dominates the
current policy regulatory landscape. In introducing the previous edition of this
book, we commented that the liberalised regulatory environment had largely failed
to effect a transformation from a traditional monopoly model to one characterised
by significant levels of facilities-based competition. It is ironic and perplexing
that the response to this failure is to revert to this former model by effectively re-
nationalising the national fixed network.

To date, public debate about this issue has focussed primarily on the extent to which
the NBN initiative and the benefits it will deliver represent value for the citizenry
and consumers. Outside limited industry circles, there has been little discussion
about the potentially negative effects arising from the abandonment of the policy
commitment to facilities-based fixed network competition. These concerns arise
not only from to the reversion to the NBN’s monopoly supply conditions, but
to the broader, symbiotic compact between the triumvirate of the government,
Telstra and NBN Co required to give effect to these arrangements. Although newly
introduced regulations are designed to enforce a level playing field in the supply of
wholesale access services, the regulatory environment remains, as always, subject to
government policy measures. The government’s investment in the NBN Co and
in the overall success of the initiative will inevitably, over time, create pressures
to leverage the NBN Co’s monopoly power. Arguably, these pressures are already
being felt, including in relation to the “level playing field” provisions restricting the
retail supply of new competitive broadband services.

2011 also heralds the introduction of reforms signalling a shift towards more
regulated and streamlined competition and consumer regulatory environments. In
regard to the access regime, the limited reforms introduced in 2002 and 2005,
which modified but retained the “negotiate-arbitrate™ model (whereby only access
providers were able to take the initiative in setting unilateral terms and conditions,
with the ACCC being forced into a purely reactive role), are now superseded by
the 2010 reforms abandoning this model in favour of new regulatory powers and
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obligations to set up-front regulated terms and conditions of access. The ACCC
must now determine terms and conditions for declared services and has been
granted supplementary powers both to set interim terms and, in urgent situations,
to impose targeted, temporary rules without being subject to procedural fairness.

In the field of consumer law, the long-standing weakness of the co-regulatory
model to address ongoing areas of consumer grievance has prompted the ACCC
to enforce general consumer protection laws, especially legislation covering
misleading and deceptive conduct, unfair practices and unconscionable conduct.
The communications regulator (ACMA) and industry have recently taken initial
steps towards correcting some of the regime’s shortcomings.

Market developments have also impacted regulatory activity, particularly in regard
to spectrum management, where the acceleration of demand for data-intensive
mobile services continues to place pressure on spectrum bands. Australia’s pioneering
approach to spectrum allocation, introduced following the introduction of the
Radiocommunications Act 1992, has left it as well-placed as any market to address
the so-called “capacity crunch”. However, the radiocommunications regulatory
regime remains ill-equipped for the impending challenges of convergence: the
sooner policymakers meaningfully come to grips with this topic, the better.

Australian Telecommunications Regulation is now divided into three parts.

Section A provides an overview of the economic, technology and industry structure
contexts. The technology chapter is new, and designed to assist readers with an
understanding of the key services and network architectures being discussed
throughout the text.

Section B covers the core regulatory provisions, addressing the access and anti-
competitive conduct competition law regimes and the regulatory framework for
Telstrasstructural separation, spectrum management, universal service and consumer
issues. The extent of regulatory reform and market developments occurring since
the previous edition has required these chapters to be substantially revised. In
particular, the anti-competitive conduct chapter has been updated to address the
significant changes to the structure of the regime and the new competition notice
cases; whereas the access chapter has effectively been rewritten and incorporates
a new section addressing structural regulation. We refer readers seeking detailed

historical information, especially about the operation of the access regime prior to
2011, to the third edition of this book.

Section C comprises a new section on comparative law, covering the European
Union, United Kingdom, United States and New Zealand. Each country bears
unique political, economic, marker, geographic and demographic characteristics,
necessarily responds to these challenges uniquely and therefore offers unique




INTRODUCTION

insights. Comparative analysis has always been an important part of regulatory
debates in Australia and we hope that these new sections will contribute to a
continuation of this tradition.

Almost fifteen years have now passed since the first edition of this text. Inevitably,
in an area of significant change, some older material has had to be excised to
ensure the content remains relevant and accessible. Our approach in this edition
(as in previous editions) has been to preserve some of the history as important
context. Rather than set this in the amber of a single chapter on historical policy
development, the relevant parts of this history have now been contextualised into
the general text. Again, readers seeking a more detailed and narrative account of
the development of the regulatory environment to 1997 should consult the third
edition of this book (available through the University of New South Wales: www.
unsw.edu.au).

The law is stated on the basis of materials available to the authors at 1 November
2011.

Alasdair Grant and David Howarth
Editors
December 2011
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