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FOREWORD

Many years have elapsed since the appearance of the second edition of this
book, and having decided not to undertake any future editions of this or my
other works I assumed it would fall into oblivion. I was therefore both
surprised and delighted when Simon Mills approached me with an offer to
undertake a new edition.

Simon has long had an interest in the subject of the proprietary aspects
of sale, which features significantly in his busy practice at the Bar, so he has
been able to bring to bear not only a deep knowledge of the principles
underlying proprietary rights in sale transactions but also his experience in
‘advising on their practical relevance and application. He has updated the
whole work, substantially revised the treatment of interests in oil, gas and
minerals, and added an entirely new and important section on digital gold
currency and gold exchange. In thanking him most warmly for all his
endeavours, as well as expressing my appreciation to the publishers Sweet
& Maxwell, 1 feel sure that this new edition will be found as useful to
practitioners and others involved in this field as appears to have been the
case with previous editions.

Roy Goode
Oxford
November 6, 2009



PREFACE TO THE THIRD EDITION

It is a great honour to have been entrusted with the task of preparing the
third edition of Proprietary Rights. This is one of a number of works
produced by Professor Sir Roy Goode in order to explore and illuminate
fundamental legal concepts in various areas of commercial law. His
penetrating analysis and brevity of style have ensured that his books occupy
the shelves of judges, practitioners, academics and students alike, and I am
sure that they will continue to do so for years to come. It is a remarkable
testimony to his work that we all continue to reach for and learn so much
from his books.

I have approached the original text with a light brush and changed little
except as necessarily required due to developments in case law or statute.
However, the text has substantially been rewritten to take into account two
important statutory developments which have addressed problems pre-
viously explored in earlier editions of the book. First, the inability of the
pre-paying buyer to acquire a proprietary interest in an undivided bulk,
which had been trenchantly criticised in Chapter 1, has now been rectified
by the new sections 20A and 20B of the Sale of Goods Act 1979. Secondly,
Professor Goode had highlighted the difficulties caused by section 1 of the
Bills of Lading Act 1855 which prevented the consignee of goods under a
bill of lading from suing the carrier for loss or damage to goods unless he
had acquired property in the goods. The 1885 Act was finally repealed by
the Carriage of Goods by Sea Act 1992 which divorced the passing of
property from rights of suit under the bill of lading. In addition to these
welcome statutory developments, I have incorporated the new landscape of
the law of tracing, as mapped out by Professor Lionel Smith and adopted
by the House of Lords in Foskett v McKeown [2001] 1 A.C. 102.

I have sought to stay true to Professor Goode’s practice of not
overloading the text with vast lists of authorities, as these often confuse,
rather than enlighten, the reader. I have also continued his exploration into
the application of commercial law in practice, and in this regard there is a
new section in Chapter 2 which explores some interesting modern develop-
ments in the field of investment in precious metals.

I am indebted to various people who have assisted in the preparation of
this work. Primarily, I wish to thank Professor Goode, not only for
entrusting his book into my hands and for his unfailing and kind assistance
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PREFACE TO THE THIRD EDITION

throughout the last year, but also for producing such a magnificent body of
work that has been my constant guide through the minefield of commercial
practice. I would also like to thank David Mildon Q.C., for his patience in
reading a draft of the chapter on oil and gas law and for giving me the
benefit of his expertise in this area of law; Marina Comninos, General
Counsel of Electronic Shipping Solutions, for taking the time and trouble
to discuss the intricacies of the new ESS-Databridge electronic bill of
lading; Donald Chard of The Chamber of Shipping, and Bob Jones and
Colin Dunlop of Atlantic Container Line UK Ltd, for discussing various
aspects of modern shipping practice; Adrian Ash of BullionVault, who
assisted me enormously in understanding the fast-developing world of
investing in precious metals; and Professor Norman Palmer for sending me
parts of the proofs for the third edition of his magisterial work, Palmer on
Bailment.

I would also like to record my appreciation to all at Sweet & Maxwell,
but particularly Eleanor Norton, Katherine Milburn and Claire Patient for
their persistence and patience in putting up with silences and delays caused
by me trying to maintain a full-time practice while writing. Thanks are also
due to Paula Clifford and Amjed Ghafoor for preparing the index and
tables respectively.

Lastly, I wish to thank those close to me: my parents, to whom I owe so
much, and my family, Héléne, Estelle and Antoine, who are a constant
source of support and encouragement.

I have endeavoured to state the law as at September 18, 2009.

Simon Mills
Temple
October 28, 2009
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PREFACE TO THE SECOND EDITION

The first edition of this book represented an attempt to provide a
conceptual treatment of ownership and possession in relation to contracts
of sale and to analyse the forms of real right capable of being created and
the means by which such rights may be acquired and lost. The welcome
given to the book indicated that such an analysis was found helpful both to
practising lawyers and academic scholars.

In this new edition the structure of the book remains essentially the same
but the text has been revised, expanded and updated and includes the most
recent developments in this field.

I have taken the opportunity to correct a sprinkling of errors in the first
edition, to develop the distinction between real and personal rights and to
enlarge the treatment of the legal effect of commingling of goods, on which
there have been two important recent decisions, namely Indian Oil Corp
- Ltd v Greenstone Shipping SA (The Ypatiana) [1987] 2 Lloyd’s Rep. 286, a
decision of the English High Court, and Coleman v Harvey, decided by the
New Zealand Court of Appeal in March 1989.

The treatment of Romalpa clauses has given rise to continued discus-
sions, debate and controversy, reflected in a revision of the text, which also
deals with the impact of an administration petition and order under the
Insolvency Act 1986 on the enforcement of rights under retention of title
agreements. Although there’are now a great many reported cases involving
proprietary rights under contracts of sale, even the volume of these does
not give a true picture of the significance of the subject, which forms part of
the staple diet of liquidators, administrative receivers and administrators
faced with claims of creditors asserting rights in rem over goods supplied
under a contract of sale.

I should like to thank Professor David MacLauchlan of the Victoria
University of Wellington for a helpful discussion on a number of points and
for drawing my attention to a number of New Zealand cases; to Professor
Terence Daintith, Director of the Institute of Advanced Legal Studies, for
advising me on developments in oil and gas law; to the various reviewers of
the first edition, not only for their kind reception of the book but also for
their penetrating comments and criticisms; and, once again, to the pub-
lishers Sweet and Maxwell for all their labours in the production of the
book.



PREFACE TO THE SECOND EDITION

The law is stated on the basis of materials available to me at May 1,
1989.

Centre for Commercial Law Studies R. M. Goode
Queen Mary College
May 4, 1989



PREFACE TO THE FIRST EDITION

This book reproduces, with revisions and additions, the fourth series of
Commercial Law Lectures, which I delivered at Queen Mary College in
January and February 1985.

The contract of sale of goods is at once the most common and the most
complex of all contracts, generating a mass of case law and an untold
number of unreported disputes. I have taken as my theme the acquisition
and loss of proprietary rights under contracts of sale, a subject which is of
crucial importance in the light of the present number and magnitude of
business insolvencies and which raises some of the most acute conceptual
problems the practising lawyer is likely to encounter.

I have ventured into a number of areas on which there has hitherto been
a dearth of legal analysis. Among these are: the concept of indirect
constructive possession, where the bailor at will holds his rights on behalf of
- another; the acquisition of proprietary rights under contracts relating to oil,
gas and minerals; the legal implications of the indemnity system currently
employed to overcome delays in the delivery of bills of lading, and the
potential impact of new technology relating to electronic processing of
trade data; and the purchase of goods through an agent. I have also
endeavoured to give what is, I hope, an accurate presentation of the current
law governing reservation of title, rightly characterised by Staughton J., as
“a maze if not a minefield” (Hendy Lennox (Industrial Engines) Ltd v
Grahame Puttick Ltd [1984] 2 All E.R. 152 at p.159). The Appendix
contains the hitherto unpublished transcript of the important decision of
Oliver J. (as he then was) in The London Wine Company (Shippers) Ltd
(1975).

I am indebted to a number of people for information and specimen
documents. I should like to express my particular thanks to Francis
Reynolds, of Worcester College, Oxford, for drawing my attention to the
Maynegrain decision; to Julian Armstrong, of Esso Petroleum, Adrian
Montague of Messrs Linklaters and Paines, Mike Smith of Lloyd’s Bank
International, Krystyna Novak of Citibank N.A., Professor Michael Crom-
melin of Melbourne University, Professor Richard Bentham of the Centre
for Petroleum Law Studies, Dundee University and Brian Youngman,
former Deputy Legal Adviser to the National Coal Board, for their very
helpful information on problems of oil, gas and minerals exploitation; John
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PREFACE TO THE FIRST EDITION

Wood of Mundogas, Alan Urbach of SeaDocs and Richard Dale of
SITPRO, for enlightenment on the complexities of the indemnity system
referred to above; Derek Kirby-Johnson, of Messrs Monier Williams, for
valuable information on the operation of string contracts; and Gerry Weiss
of Cork Gully and Paul Shipperlee of Stoy Hayward for an insight into the
practical problems created by reservation of title clauses. Once again, I
should like to express my appreciation to the staff of Sweet & Maxwell for
all their work on the production of this book.

The law is stated in the light of the materials available to me as at
September 1, 1985.

Centre for Commercial Law Studies, R. M. Goode
Queen Mary College. September 1, 1985
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