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1 Introduction

Humanitarian intervention and the
responsibility to protect

Beginning in April 1994 and lasting for ninety days, Tutsis and moderate Hutus
became the victims of a systematic genocidal campaign that resulted in 800,000
deaths in Rwanda. In July 1995, with United Nations (UN) peacekeepers present,
8,000 Bosnian men and boys were massacred in the safe haven of Srebrenica
over a few days. In March 1999, the North Atlantic Treaty Organization (NATO)
started a bombing campaign against the former Federal Republic of Yugoslavia
to protect the Albanian population in Kosovo from being ethnically cleansed.
While the first two examples epitomize the lack of reaction in the face of atroci-
ties, NATO’s military action in Kosovo was portrayed as illegal. NATO’s
actions were morally justified yet violated international law, as the UN Security
Council had not authorized the military intervention. The above examples of
intra-state violence illustrate unimaginable humanitarian consequences resulting
from conflicts brought by the end of the Cold War. The horrors of the twentieth
century, however, go beyond the mass killings of the 1990s, as suggested by the
Holocaust during World War 11, and the killing fields of Cambodia during the
tyrannical Khmer Rouge rule, when up to two million people were slaughtered
between 1975 and 1979. These horrors were not confined to the less developed
parts of the world, but affected both North and South. However, an agreed norm-
ative foundation for dealing with such crises seemed to be missing.

The humanitarian intervention conundrum

Cases of genocide and mass violence have raised endless debates about the
theory and practice of humanitarian intervention to save innocent lives. Since
the UN proved itself unable to react in an appropriate and prompt manner to halt
the humanitarian tragedies in Rwanda, Burundi, Bosnia, Kosovo and elsewhere,
states have begun advocating a right to undertake interventions to stop mass vio-
lations of human rights from occurring. Their central concern rests with whether
the UN’s current regulations on the use of force meet the challenges of the post-
Cold War world, and in particular the demands of addressing humanitarian
emergencies. International actors tend to agree that killing civilians as a neces-
sary part of state formation is no longer acceptable, nor is standing by idly in the
face of massive violations of human rights. And yet, respect for the sovereign
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rights of states remains central among the ordering principles of the international
community. How can populations affected by egregious human rights violations
be protected? How can the legal constraints on the use of force and respect for
state sovereignty be reconciled with the international community’s willingness
and readiness to take action in such instances? And more importantly, how can
protection be offered when the Security Council, which is responsible for author-
izing the use of force when threats to international peace and security occur, is
paralyzed? Despite many competing proposals and contentious debates, can a
prescriptive framework be developed to tackle such concerns? These questions
are addressed in this book.

Although humanitarian intervention is believed to be a rather recent phe-
nomenon, its earlier manifestations date back to the nineteenth century. The
changes of the international system have impacted the practice of humanitarian
intervention over the course of history, with distinctive patterns characterizing
interventions in the nineteenth century, the post-UN Charter era, and the more
recent post-Cold War period.! Until recently, the topic of humanitarian inter-
vention occupied center stage in academic discussions. The concept of military
intervention for humanitarian purposes has been one of the most divisive
topics in international relations, especially in the post-9/11 environment and
even more so in the aftermath of the 2003 invasion of Iraq. The language of
morality, law and politics framed its contentious dimensions. Lawyers, inter-
national relations theorists, philosophers, and policy makers alike have
addressed the dilemmas of humanitarian intervention® from a variety of
approaches. Discussions on whether there is a legal right of humanitarian inter-
vention, on how to address ethical considerations and what morality requires,
and on the practical dilemmas related to the politics of intervention abound in
the relevant literature.

Despite extensive consideration, no consensus was reached on the principles
governing humanitarian intervention. To its proponents, intervention simply
signals the imperative of action in the face of mass violence and is intertwined
with a perception of sovereignty as conditional to a state’s respect for the human
rights of its citizens. To its detractors, humanitarian intervention is an oxymoron
that serves as a pretext for selective military intervention without legal sanction-
ing, and an exercise that only achieves uncertain results. Throughout the 1990s
controversy reigned — particularly over Rwanda, Somalia, Bosnia and Kosovo —
between supporters of a right of humanitarian intervention and those who argued
that state sovereignty precluded any intervention in the internal matters of a state
where egregious human rights violations took place.

At the 54th session of the UN General Assembly in 1999, Kofi Annan, then
UN Secretary-General, challenged member states to prevent “another Rwanda”
and to reach consensus on the issue of humanitarian intervention. This moment
was soon dubbed by commentators as the trigger for the search to produce a new
prescriptive framework for the contentious humanitarian intervention debate.
The response to this question was the creation of the responsibility to protect,
hereafter referred to by its acronym, R2P.> This innovation signals a potential
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breakthrough to the age-old debate. This book focuses on the contributions made
by R2P to the debate on intervention.

In response to Kofi Annan’s challenge, the Canadian government established
the International Commission on Intervention and State Sovereignty (ICISS) in
2000 to address the quest of solving the humanitarian intervention conundrum.
The Commission was launched in September 2000, and was chaired by the
former Australian foreign minister, Gareth Evans, and one of the UN Secretary-
General’s special advisers at the time, Mohamed Sahnoun. The ICISS issued its
ninety-page report, “The Responsibility to Protect,” in December 2001, together
with a 400-page supplementary volume under the same title, by Thomas Weiss
and Don Hubert, detailing the background research on the topic. Despite being
established by the Canadian government, the ICISS was an independent com-
mission, whose report reflected its balance in composition, its innovative charac-
ter, comprehensiveness, and outreach.* The concept of R2P was then endorsed in
the 2004 report of the UN High-Level Panel entitled “A More Secure World:
Our Shared Responsibility,” and in the 2005 report of the former UN Secretary-
General, “In Larger Freedom.” Its most significant normative advance came in
September 2005, when heads of state and government supported R2P in para-
graphs 138 and 139 of the World Summit Outcome Document. The UN Security
Council made specific references to R2P on three occasions: in two resolutions
on the protection of civilians in armed conflict, namely resolution 1674 of April
2006 and resolution 1894 of November 2009, and in the August 2006 resolution
1706 on Darfur, which was the first to link R2P to a particular conflict. UN
Secretary-General Ban Ki-moon appointed a special adviser tasked with promot-
ing R2P, Edward Luck, and released his own report in January 2009 sugges-
tively entitled “Implementing the Responsibility to Protect.”

The responsibility to protect framework

R2P provides a prescriptive framework to further the discourse beyond the con-
troversial use of force for humanitarian purposes, to addressing the protection of
mass atrocity victims. As R2P emerged from the quest to solve the intervention
conundrum, its recommendations address many of the contentious issues raised
by the concept of humanitarian intervention. This book will assess the extent to
which such recommendations bring consensus to some of the most controversial
questions on intervention. Equally important, R2P has been described as “the
most dramatic normative development of our time” (Thakur and Weiss 2009:
22). The attention to the topic among academics and practitioners increased
exponentially after the world leaders’ endorsement of R2P at the UN in Septem-
ber 2005, which had a genuine impact on the humanitarian intervention debate.
The political evolution of R2P deserves a brief description to pinpoint the key
steps in its normative trajectory and also the elements that capture its transforma-
tion from the framework proposed in the 2001 ICISS report to its representation
in 2009, in the report of the UN Secretary-General and the General Assembly
debate on the topic. As expected, however, its central normative tenet has
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remained a constant throughout its progression: state sovereignty entails respons-
ibility and, therefore, each state has a responsibility to protect its citizens from
mass killings and other gross violations of their rights. If that state is unable or
unwilling to carry out that function, the state abrogates its sovereignty, and the
responsibility to protect falls to the international community. Two aspects of the
R2P framework are, thus, key: state sovereignty as responsibility, and interna-
tional responsibility in egregious circumstances. The 2001 report put forward
three components of the broader responsibility to protect umbrella, namely the
responsibility to prevent, the responsibility to react and the responsibility to
rebuild. The report includes separate chapters on the need to prevent gross viola-
tions of human rights from arising, the responsibility to react to them when they
occur, and the responsibility to rebuild after any military intervention.

Given the goal of this study to assess R2P’s contributions to the humanitarian
intervention debate, the responsibility to react is the focus in subsequent analy-
sis. It is this component that has come to be broadly equated with R2P, espe-
cially since its endorsement under “the international responsibility to take
collective action” format in the UN Summit Outcome Document of September
2005. This is not to say that the other two elements identified by the ICISS report
as essential components of the R2P agenda — prevention and post-conflict
rebuilding — are less attainable or valuable; they are equally important, as
recently acknowledged in UN and regional forums. Rather, the recommenda-
tions regarding the reaction component of R2P provide the material to assess this
norm’s theoretical potential to solve the contentiousness of the humanitarian
intervention debate.

One of the major contributions of R2P to the intervention debate is concep-
tual. The novelty came from the way in which the ICISS posed the underlying
question of the report to the countries opposing the basic tenets of the humani-
tarian intervention model: If humanitarian intervention was not an acceptable
answer, then what would such countries envision if the international community
was faced with another Rwanda? R2P shaped itself as the answer to this ques-
tion. The ICISS report changed the language of “humanitarian intervention” with
“responsibility to protect,” in order to move away from the impasse reached by
the “right to intervene” debate. In correlation, the focus also moved from the
prospective interveners to the civilians in need of protection. This occurred in a
context in which broader security concepts were shifting from national to human
security. The ICISS report tackled the widening gap between the codified prac-
tice of international behavior captured in the UN Charter by the explicit empha-
sis on the need to respect state sovereignty, on the one hand, and actual state
practice during the 1990s, which underlined the limits of sovereignty and the
need to protect human rights, on the other (2001: 15).

The reinterpretation of sovereignty, portrayed in terms of responsibility rather
than control, is another major facet of the ICISS report. The revolutionary
formulation of “sovereignty as responsibility” Francis Deng initially proposed in
relation to the protection of internally displaced populations served as inspiration
for the Commission, although this aspect was not formally acknowledged in the
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ICISS report. Deng’s own work on internal displacement from the late 1980s,
together with Roberta Cohen’s emphasis on the internal dimension of protection,
while depicting sovereignty as implying “a responsibility on the part of govern-
ments to protect their citizens,” mark the origins behind the ICISS representation
of R2P (e.g. Cohen 1991; Deng and Zartman 1991; Deng 1993, 1995). This
formulation also helped to make R2P more acceptable to strong adherents of
sovereignty and nonintervention.

The R2P framework addresses the “moral imbalance” between sovereignty
and human rights, and suggests that approaching sovereignty as responsibility
answers this moral inadequacy. Essentially, the right to interfere in a state where
extreme violations of human rights are taking place comes from the failure of
that state to meet its responsibilities as a sovereign member of the international
community. The conditions to be satisfied before the most coercive form of reac-
tion — military intervention — takes place represent another key element of the
ICISS report. The commission sets the bar very high in terms of thresholds for
humanitarian intervention:

A. large scale loss of life, actual or apprehended, with genocidal intent or
not, which is the product of either deliberate state action, or state neglect or
inability to act, or a failed state situation; or B. large scale ‘ethnic cleans-
ing’, actual or apprehended, whether carried out by killing, forced expul-
sion, acts of terror or rape.

(2001: xii)

The report also proposes five criteria of legitimacy, as a set of benchmarks for
reaching consensus in any particular case requiring intervention. Although not
novel — but molded after Saint Augustine’s Just War doctrine of the 400s — the
criteria of legitimacy could have been further refined to address modem conflicts
and to make it into subsequent R2P formulations at the UN, to prevent abuse.’
They were not. Evidently, criteria cannot guarantee reaction. Apart from the
legitimacy criteria, the sixth condition relates to legality and depicts the right
authority for any intervention. The ICISS recommends that UN Security Council
authorization needs to be sought prior to the use of force. However, there are
two alternatives if authorization fails in a case “crying out for action,” namely
the UN General Assembly holding an emergency session under the “Uniting for
Peace” procedure, and regional organizations opting for Chapter VIII of the UN
Charter.

Despite being eclipsed by the events of 11 September 2001 and the war on
terror, R2P managed to survive with the help of norm entrepreneurs like the
former UN Secretary-General Kofi Annan who played an important role in
keeping it on the UN agenda after the release of the ICISS report. One key exer-
cise was the endorsement of R2P in the report of the High-Level Panel on
Threats, Challenges and Change (HLP), as “an emerging norm ... [establishing]
a collective international responsibility to protect” (United Nations 2004a: paras
65—66). Apart from proposing that the UN adopt the emerging norm of R2P, the
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HLP also recommended that guidelines governing the use of force be adopted by
the UN General Assembly and the Security Council, closely paralleling those
proposed in the ICISS report. The HLP report departed from the R2P recom-
mendations in its omission to discuss what happens in instances where the
Security Council is unable or unwilling to act. Still, the proposition that the
Security Council has the authority and also the responsibility to use force pre-
ventively to maintain international peace and security was an innovation in the
HLP report. The High-Level Panel report informed the work of the former UN
Secretary-General, Kofi Annan, who was asked to submit to the General Assem-
bly his recommendations for the agenda of the 2005 Summit.

Annan’s report talked about the need to “embrace the responsibility to protect,
and, when necessary, [to] ... act on it” (2005a: para. 135). If a state fails to
protect its citizens, the international community must apply a range of peaceful
diplomatic and humanitarian measures, with force to be employed only as a last
resort. The report of the UN Secretary-General departed in one significant way
from the HLP recommendations. This departure had an important impact on
governmental acceptance of R2P later on. The HLP considered R2P a subset of
its discussion of “Collective Security and the Use of Force,” including it under
“Using Force: Rules and Guidelines” (United Nations 2004a: paras 183-209).
As such, many governments viewed the HLP’s recommendations on R2P as
resuscitating the humanitarian intervention debate and reconfirming an unlawful
interference in the internal affairs of sovereign states. In contrast, the former UN
Secretary-General’s report, “In Larger Freedom,” separated the normative
aspects of R2P (the assertion of the responsibility to protect as a basis for col-
lective action) from the discussion of the use of force.

Few expected R2P to be among the issues discussed in the 2005 Summit
Outcome Document, in spite of Annan’s support for it. And yet, R2P made it
into the final Outcome Document. In relation to key landmarks of the twentieth
century, R2P inclusion occurred approximately ten years after the failures to
react to the horrors of Rwanda and Srebrenica, thirty years after the Cambodian
killing fields, and sixty years after the liberation of the Holocaust Nazi death
camps, when the “never again” dictum was born. September 2005 was a defining
moment in the normative evolution of the responsibility to protect. It marked the
first time R2P was endorsed in a universal forum, with all UN member states
unanimously accepting their responsibility to protect their own populations from
genocide, war crimes, ethnic cleansing and crimes against hymanity. As a result
of a compromise to obtain the consent of concerned states, the final text of the
Summit Outcome Document was weaker than the text of the ICISS report and
those of the High-Level Panel (2004a) and the former UN Secretary-General
(Annan 2005a). However, the language was sufficiently strong to express
endorsement for a new set of principles on national and international
responsibility.

The two paragraphs referring to R2P in the Summit Outcome Document,
namely paragraphs 138 and 139, explicitly state that there is not only a state
responsibility to protect its population but also a subsidiary responsibility for the
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international community. These paragraphs express a willingness to act when
agreed thresholds take place, however, the “sovereignty as responsibility” argu-
ment could have been more clearly stated. The responsibility to protect frame-
work as adopted by the General Assembly is different from that originally
envisioned by the ICISS. As expected in this format, the references to R2P
neither reintroduce criteria for the use of force into the UN regime nor recognize
legality for armed humanitarian intervention outside the use of force regime
established by the UN Charter. However, there is no doubt that the adoption of
R2P represents an ideological and normative shift which affects the way in
which states’ responsibilities, as set forth in the UN Charter, are implemented.
Given the history of the debates on humanitarian intervention, R2P’s inclusion
in the Summit’s Outcome Document is significant. Indeed, this marked R2P’s
most important normative advance to date.

The UN Security Council has referred to R2P in three resolutions since then.
On 28 April 2006, resolution 1674 on the protection of civilians in armed conflict
“reaffirms the provisions of paragraphs 138 and 139 of the World Summit
Outcome Document regarding the responsibility to protect populations from geno-
cide, war crimes, ethnic cleansing and crimes against humanity.” This is the first
official Security Council reference to the responsibility to protect. For the norm-
ative development of R2P, the significance is that this is legally binding, unlike all
its previous incarnations. R2P was further promoted by its reference in relation to
specific conflicts. On 31 August 2006, the Security Council passed resolution 1706
that demanded a rapid deployment of UN peacekeepers in Sudan. This resolution
made explicit reference to R2P, by reaffirming the provisions on R2P from resolu-
tion 1674 and from paragraphs 138 and 139 of the 2005 World Summit Outcome
Document. Resolution 1894 passed in November 2009 was the last one, to date, to
reaffirm the provisions on R2P included in the 2005 Outcome Document.

The next highlight that brought fresh momentum to R2P occurred in 2008,
when the UN Secretary-General, Ban Ki-moon, declared his personal commit-
ment to turning R2P into reality in a July 2008 speech in Berlin. It was in this
speech that he first exposed the new portrayal of R2P as “a three-pillar
approach.” Also in 2008, Ban Ki-moon appointed his special adviser on issues
related to R2P, Edward Luck, whom he tasked with the conceptual development
of R2P and a report on the topic, in addition to building consensus on R2P
among UN member states. The report of the UN Secretary-General, “Implement-
ing the Responsibility to Protect,” was released in January 2009. It details the
representation of R2P along three pillars: the protection responsibilities of the
state; the responsibility of the international community to assist states in fulfill-
ing their national obligations; and the commitment to timely and decisive col-
lective action consistent with the UN Charter. The three pillars are equal in terms
of size, strength and viability. Equally significant, the report argues that there is
no sequence for implementation to be followed from one pillar to another
{United Nations 2009a: 2).

The report’s view on R2P is narrow by maintaining the focus of its applica-
tion to the four crimes identified in the Summit Outcome Document, namely



