DEBATES

IN CRIMINAL
JUSTICE ,

KEY THEMES
AND ISSUES

EDITED BY TOM ELLIS
AND STEPHEN P. SAVAGE




Debates in Criminal Justice
Key themes and issues

Edited by Tom Ellis and Steve Savage

% Routledge

Taylor & Francis Group
LONDON AND NEW YORK



First published 2012
by Routledge
2 Park Square, Milton Park, Abingdon, Oxon OX14 4RN

Simultaneously published in the USA and Canada
by Routledge
711 Third Avenue, New York, NY 10017

Routledge is an imprint of the Taylor & Francis Group, an informa business

© 2012 Editorial selection and matter, Tom Ellis and Steve Savage; individual chapters,
the contributors

The right of Tom Ellis and Steve Savage to be identified as editors of this work has
been asserted by them in accordance with sections 77 and 78 of the Copyright,
Designs and Patents Act 1988.

All rights reserved. No part of this book may be reprinted or reproduced or
utilised in any form or by any electronic, mechanical, or other means, now
known or hereafter invented, including photocopying and recording, or in
any information storage or retrteval system, without permission in writing
from the publishers.

Trademark notice: Product or corporate names may be trademarks or
registered trademarks, and are used only for identification and
explanation without intent to infringe.

British Library Cataloguing in Publication Data
A catalogue record for this book is available from the British Library

Library of Congress Cataloging in Publication Data
Debates in criminal justice / edited by Tom Ellis and Steve Savage.
p. cm.
1. Criminology. I. Ellis, Tom. II. Savage, Steve.
HV6024.D43 2011
364-dc22
2011009037

ISBN: 978-0-415-44590-0 (hbk)
ISBN: 978-0-415-44591-7 (pbk)
ISBN: 978-0-203-80448-3 (ebk)

Typeset in 10/12pt Sabon
by Graphicraft Limited, Hong Kong

MIX

Paper from
raesponsible sources

}-?W SC  Fsce Co04830 Printed and bound in Great Britain by

TJ International Ltd, Padstow, Cornwall




List of contributors

Tom Ellis is a Principal Lecturer at the Institute of Criminal Justice Studies
(ICJS) at the University of Portsmouth. His areas of research and publica-
tion include: Japanese criminal justice; youth justice; prisons; and also race,
diversity and criminal justice, where he sits on the Ministry of Justice’s
Race Statistics Advisory Board. Until 1999, he worked for the Home Office
Research, Development and Statistics Directorate and also had a two-year
spell with the UN at UNICRI, based in Rome. Tom is also an external
member of the Child Exploitation and Online Protection Centre (CEOP)
Research Panel.

Steve Savage is Professor of Criminology and Director of the Institute of
Criminal Justice Studies, which he founded in 1992. After doctoral research
on sociological theory, his research interests focused on the politics of social
policy, and subsequently the politics of criminal justice and policing. Recent
research has included studies of police governance and police reform,
campaigns against miscarriages of justice, crime and illegal immigration,
and more recently, the independent investigation of complaints against the
police.

Diana Bretherick, a former barrister, is a senior lecturer in ICJS and her
areas of expertise are: homicide; cultural criminology; representations of
crime and criminals in literature, film and TV; crime and the news media;
and history of popular criminology.

Mark Button is Reader in Criminology and Associate Head Curriculum
in ICJS and has recently founded the Centre for Counter Fraud Studies of
which he is Director. He is also Head of Secretariat for the national Counter
Fraud Professional Accreditation Board. Mark has written a number of
books and articles on counter fraud and private policing issues. Before
joining ICJS, he was a Research Assistant to the Rt Hon Bruce George MP,
specialising in policing, security and home affairs issues.

Jane Creaton is a Principal Lecturer in Criminal Law and Criminal Justice
in ICJS. Her areas of expertise include vulnerable witnesses, expert evidence



x  List of contributors

and the legal profession but her current research interests focus on profes-
sional doctorates and academic writing practices in criminology.

Les Johnston is a (recently retired) Professor of Criminology in ICJS. His
research interests and publications include: security governance; public,
commercial and citizen-based policing; risk and security management; and
social and political theory.

Chris Lewis is visiting professor in IC]JS. His varied career includes working
as Home Office Chief Statistician and Assistant Director of Research 1986—
2003 and as consultant on justice statistics for the World Bank, UNODC
and the African Development Bank 2004-11. Research and teaching includes:
gun crime; equality and diversity; criminal justice statistics; prosecutions
and sentencing; violent crime; covert operation; and offender programmes
in custody. He is also a Trustee of Kainos Community which runs prison
and community programmes for offenders.

Mike Nash is Professor of Criminology and Head of Department in ICJS.
He has published extensively on public protection issues, including a number
of single and joint authored texts. His current research interests concern
inter-agency relationships and culture change under the public protection
umbrella. He is currently planning to extend this work with a colleague to
explore emerging public protection processes in South Korea.

Francis Pakes qualified in psychology in his native Netherlands and completed
his PhD with Leiden University in 2001. He has worked in IC]JS since 1998.
Francis has authored, co-authored or edited several books, including:
Comparative criminal justice; Community justice: Issues for probation and
criminal justice; Psychology and crime; and Criminal psychology.

Daniel Silverstone is a Principal Lecturer in criminology at London
Metropolitan University. His research interests and publications are in the
areas of: organised crime; drugs and the night-time economy; and illegal
firearms use.

Jacki Tapley is Programme Head for one of the largest suite of under-
graduate criminology degrees in the UK. Her work focuses on victimology,
the role of victims in the criminal justice system and criminal justice responses
to victims. Prior to coming to ICJS in 2000 Jacki was a Probation Officer
in Dorset. She is a member of the Dorset Criminal Justice Board consult-
ative committee which focuses on the different agencies’ responsibilities
towards victims and the implementation of policies and legislation.

Andy Williams is a Principal Lecturer in Forensic Criminology in IC]JS. His
main areas of research and publication are: sexual offenders; forensic evi-
dence; crime scene behaviour; offender profiling; moral panics, paedophilia
and public protection. He is co-author of The Anatomy of Serious Further
Offences (Oxford University Press, 2008) and co-edited The Handbook of
Public Protection (Willan, 2010).



Contents

List of contributors ix
Introduction 1
PART 1
Themes in criminal justice 5
1 Crime control or due process? 7

TOM ELLIS AND MIKE NASH

2 Lay justice or professional justice? 33
STEVE SAVAGE AND DIANA BRETHERICK

3 Adversarial or inquisitorial justice? 52
JANE CREATON AND FRANCIS PAKES

4 Private policing or public policing? 61
MARK BUTTON AND LES JOHNSTON

5 Restorative justice or retribution? 78
TOM ELLIS AND STEVE SAVAGE

6 Prison works! Or prison works? 116
TOM ELLIS AND CHRIS LEWIS

PART 2
Issues in criminal justice 147
7 Legalise drugs? 149

TOM ELLIS AND DANIEL SILVERSTONE



viii

8

9

10

Contents

Capital punishment: the case for and against
MARK BUTTON AND DIANA BRETHERICK

Victims’ rights or suspects’ rights?
CHRIS LEWIS AND JACKI TAPLEY

Sex offender notification
ANDY WILLIAMS AND MIKE NASH

Index

201

218

238

258



Introduction

From the 1990s onward, criminal justice legislation, policy and organisa-
tion have changed at an incredible pace in England and Wales compared
with previous decades. This has been matched by a huge growth in what
is written about criminal justice, by academics and by others, most notably
journalists, who are able to publish much more quickly, but perhaps to
different requirements and standards of evidence.

This book does not therefore seek to replace other existing texts and
sources, but, rather, to assist in studying them effectively and teaching
criminal justice within a framework that is both appealing and interesting
to students and staff alike. We have used and developed the debate format
for over 10 years and it has been very successful and popular in achieving
its learning outcomes in what is potentially a very dry, though necessary,
key area within criminological studies.

NB It is important to note that the authors have, for the most part,
argued from relatively extreme positions. They have acted as devil’s
advocates in order to comply with the format demanded by a debate
approach. Therefore, it is important to bear in mind that the views
presented should not be taken as the actual views of those authors.

This book will not give you ‘the answers’. It will identify the key questions
within each topic and give you the means to find the sources so that you will
be able to answer them in a balanced and logical way. The book contains
ten carefully, though contrastingly constructed, debates that are designed
to provide the student with a clear basic framework within which they can
develop their knowledge and analysis of key criminal justice dilemmas and
issues.

The debate format is familiar to most through the approach most often
taken in press, radio and other media, and even in student debating societies.
As such, the book allows students to start from a level that they are more
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familiar with and to progress beyond this so that they understand the limits
of ‘for and against’ approaches in academic study. Some of the chapters
are therefore developed beyond the debate format in order to help students
to progress to the higher levels of critical thinking required as they progress
through their courses. For instance, Chapter 5, on restorative and retri-
butive justice approaches, uses established arguments between these two
approaches as a way of progressing to understanding and applying all of
the key philosophies of punishment.

If used well, this book should enable students to understand the key
underpinning concepts to criminal justice, such as “What is criminal justice
for?’ or ‘Why is punishment necessary?’ For each issue, we also provide you
with further reading, further questions to ask yourself, and further answers
to seek within your additional reading. It is essential, therefore, that you use
the book as intended, and complete your additional reading, to gain the full
benefit of its design. Most assessments will require more than a simple reca-
pitulation of the debates contained here. These debates necessarily overlap
and assessments are likely to require you to use materials from at least two
different chapters in order to ensure that you integrate your learning.

The content is not exhaustive, but we have picked what we think are
a good mix of key issues and contemporary dilemmas which are based on
the authors’ fields of study. We have also endeavoured to include a number
of ump off points’ for those who wish to deepen their studies in a par-
ticular area, perhaps when thinking abour a dissertation topic.

The book is split into two parts. Part 1 is more conceptual and based
on key themes that form the basis of criminal justice studies. For instance,
by debating the arguments for crime control or due process, the first debate
is a device for introducing the different models of criminal justice. It also
requires you to read further and decide for yourself whether models need
to be developed in a different way to provide an explanation of what
criminal justice should be for and what it actually does. Similarly, argu-
ments for and against whether imprisonment ‘works’, lead to questions
about how success or failure of punishment can be measured and/or should
be measured, and whether these measures are determined by which philo-
sophical standpoint is used.

Part 2 of the unit presents issues in criminal justice, two of which
{‘legalisation of drugs’ and ‘capital punishment’) have been selected based
on long running areas of debate within criminology and criminal justice,
while others are of more recent contemporary concern.

As noted, each debate is approached and delivered in a different way.
We hope that this variation in approach allows your learning to stay fresh.
What is common to all of the debates are the indications of the additional
work you need to carry out in order to underpin your learning fully.

Finally, this is an easy book to use, but it is not designed for lazy scholar-
ship. It is not intended as a reference source that should be cited in itself,
but as a way of structuring your reading of the key sources referred to in
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the text. Referring only to this book, or simply quoting from it, shows that
the student has not done some of their own expected ‘spadework’ and it
will be easy for tutors to spot this. That said, it does make it as easy as
possible to decide on which sources you should read.

Academic and non-academic sources

In many of the debates, extensive use has been made of press and
other web-based sources. These are included in order to provide
you with a richer source of materials and should mainly be used to
illustrate the issues derived from the required academic reading.
However, you should be clear that such sources are not usually peer
reviewed and should therefore not be used instead of academic sources.
‘A hierarchy of evidence’ is provided at the end of Chapter 1 to help
you decide on the relative value of the sources.

The book has been developed as the basis of both campus-based and distance
learning modules, with students ranging from full-time undergraduates to
police and probation officers. The book is also designed as an introductory
text for Master’s students who have no prior experience of criminal justice,
or who need to refresh their knowledge. Tutors should therefore find it
easy to adapt it to particular courses and integrate additional materials.
We hope you enjoy reading it as much as we enjoyed producing it.

Tom Ellis and Steve Savage

September 2011

Online resources

This book is supported by online resources that can be found at:
<http://www.debatesincriminaljustice.com/>

This is intended, first, for use by students as a way of using the links
provided in some chapters to access the key sources more effectively in an
e-learning environment. It is also intended for use by lecturers who wish
to build or adapt a course around the book and related materials. Suggested
module/course outlines, typical assessments and updates are provided.
Exemplar on-line chapters are provided here to aid students and staff alike
and, depending on demand, further resources and new debates chapters

may be added.
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Part 1

Themes in criminal justice






1 Crime control or due process?

Tom Ellis and Mike Nash

Introduction

What is criminal justice for> How does criminal justice function? This first,
relatively simple chapter, starts by outlining the key features of a crime
control model from the type of perspective that those who often advocate
it adopt. You will find this type of argument most commonly in popular
newspapers and media, but also to some extent among criminal justice
professionals who work in agencies tasked with crime control, such as the
police. This approach is then criticised and an argument is made that the
due process model is the one on which criminal justice should be based.
This view tends to be popular among academics and also those criminal
justice professionals involved in the court process itself, such as probation
officers. Having established the oldest framework for models of criminal
justice, in the final section of this chapter, we broaden the focus to include
other models and explanations. As we note throughout the text, it is important
for you to use the debate format as the framework from which to develop your
understanding and it is important o use the final section, and the additional
reading suggested there, to gain a full understanding of the key issues. By
the end of working through this chapter, you will therefore: be familiar
with the key models of criminal justice, be able to distinguish between
them, and will have developed a critical understanding of their uses.

For those of you who have already covered the basic structure of
criminal justice in England and Wales, and relationships between the
various agencies involved, it would be better at this point to read:

e Newburn, T. (2007) Criminology. Cullompton: Willan, pp. 542-57.
An alternative, but now somewhat dated source is:

e White, R.C.A. (2002) ‘The structure and organization of criminal
justice in England and Wales: an overview’. In M. McConville
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and G. Wilson (eds) The Handbook of Criminal Justice Process.
Oxford: Oxford University Press, pp. 5-21.

A more basic but up-to-date source is:

e Blake, C,, Sheldon, B. and Williams, P. (2010} Policing and Criminal
Justice. Exeter: Learning Matters Ltd, <http://www.learningmatters.
co.uk>

The latter book has the advantage of being written since the division
of responsibilities between the Home Office and the newly created
Ministry of Justice has made the picture a little more complex. If you
need to understand this in more detail, the following sources will be
very useful:

e Ministry of Justice (2009) ‘Business Model’. London: Ministry of
Justice, <http://www.justice.gov.uk/publications/ministry-of-justice-
business-model-2009.htm>

The first 21 pages are a useful exposition of what the Mo] says it is
for and how it will go about it.

e Ministry of Justice Corporate Plan 2009-11. London: Ministry
of Justice, <http://www.justice.gov.uk/publications/docs/corporate-
plan-2009-11.pdf>

In support of crime control

It is hard to find much support (as opposed to critiques) among academic
criminologists for a crime control approach, perhaps because their live-
lihoods depend on significant levels of crime! However, a crime control
approach is very well supported in the popular press, particularly tabloid
newspapers, which after all form the bulk of what the public reads. It seems
clear that the current criminal justice process was designed for the much
lower level of crime that existed in the past and is too bureaucratic, time-
consuming and inefficient to deal effectively with the sheer volume of crime
that now exists. If a law-abiding member of the public becomes a victim
of crime, they find themselves lost in a legal process that values the rights
of the suspects above the rights of those who have been wronged.

Crime control — a popular press example?

Your house is reduced to a wreck. Your family treasures are trashed,
your doors and windows broken, your money and valuables stolen . . .
You may never again feel at ease in your own home.
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Only the victims can fully understand the shock and misery of being
burgled . .. For that reason, prison has always been considered the
appropriate penalty. No longer. A drug addict who committed 18 break-
ins over seven months walked grinning from court.

The message could hardly be more damaging. The fact is that burglars
are hardly ever caught.

Now, even the ones who are caught won’t be jailed. It is almost as
if they are being encouraged to rob [sic].

Lord Woolf says he wants to reduce overcrowding and that prison
does nothing to reform burglars.

In a Britain where police so seldom manage to catch thieves, where
witness intimidation is almost routine and where the legal system
increasingly seems impervious to common sense, Lord Woolf has
confirmed his reputation as a man more concerned about the welfare
of criminals than the plight of their victims.

(Daily Mail, Saturday, 21 December 2002, p. 12)

It is clear that there is a frustration here with a system that is designed to
ensure the rights of the offenders, but is not really concerned about the
victims.

More examples

e ‘Ex-New York cop sacked from probation service for putting public
safety first’, Daily Mail, 5 June 2006, <http://www.dailymail.co.uk/
news/article-389092/Ex-New-York-cop-sacked-probation-service-
putting-public-safety-first.html>

See also:
e ‘Convicts who have killed on probation’, Daily Mail, <http://
www.dailymail.co.uk/legacygallery/gallery-7656/Convicts-killed-

probation.html?selectedImage=67179>

This will also be relevant when reading the chapter on victims’ rights
and suspects’ rights.

The overwhelming idea is that criminal justice should have crime control
as its main aim.

What is crime control?

The crime control model is about focusing the purpose of the criminal
justice process on the demands of the majority of citizens who are
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law-abiding. Under these conditions, criminal justice is about the efficient
control of crime.

Task

e Read: Davies, M., Croall, H. and Tyrer, J. (2010) Criminal Justice:
An Introduction to the Criminal Justice System in England and
Wales (4th edn). London: Longman, Chapter 1.

Limit your reading to these two models at this point. Another basic
introductory text that can be used is:

e Smart, U. (2006) Criminal Justice. London: Sage, Part Two,
pp. 15-134.

Essentially there should be a unified or ‘joined up’ criminal justice system,
where all parts of the system work in harmony to reduce or prevent crime
and to apprehend, prosecute, convict and punish most, or all, of those who
offend. In this way, the public are protected by reduction of crime, and
effective detection and prosecution of those who do offend.

This model of justice accepts that there will be a few aberrant cases
where the innocent are convicted, but this is justified by the urtilitarian
notion that crime control overwhelmingly achieves the greater good for the
majority (see Chapter 5 on restorative and retributive justice and the other
philosophies of punishment).

Task

How do we decide what is an acceptably small number of cases in
which innocent people are wrongly convicted?

e Read: “The scales of injustice’ by Michael Naughton, Observer,
28 July 2002 <http://observer.guardian.co.uk/crimedebate/story/
0,12079,764137,00.html>

Make notes for and against the crime control approach. You will also
find a useful set of sources for further illustrative examples at the

following website:

e <http://www.innocent.org.uk/misc/articles.html>



