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FOREWORD
by

Ethan KATSH
Professor of Legal Studies and Director, Center for Information Technology and Dispute Resolution,
University of Massachusetts, Amherst.

THIS BOOK IS A MOST SIGNIFICANT AND WELCOME CONTRIBUTION TO THE LITERATURE
about online dispute resolution (ODR). In both the online and offline worlds, there are
no shortages of disputes. It can, however, be argued that there is a shortage of dispute
resolution approaches and processes. Online dispute resolution allows the technological
capabilities of the Internet to be directed at the challenge of responding to disputes. ODR
has great potential and, while it has been employed thus far mostly for disputes arising
out of online activities and transactions, it will find growing numbers of applications in
offline contexts.

The need for and use of ODR in disputes arising in cyberspace is easy to understand.
When parties are at a distance, jurisdiction may be unclear and access to courts imprac-
tical. This explains why most of the applications of ODR thus far have been in contexts
such as e-commerce or the domain name system. Yet, as they are developed and tested,
the tools and resources of ODR will be increasingly applied in more traditional disputing
contexts as well.

While the inaccessibility of courts to disputants in online activities may be clear, the
reality is that courts are not particularly accessible for offline disputes either. The most
recent study of the Federal courts in the United States showed that in 1962, 11.5 per cent
of all civil cases in federal court went to trial. In 2003, that number had dropped to 1.8
per cent. While there are five times as many civil cases today, the number of civil trials
has declined from a high of 12 529 in 1985 to 4 569 in 2002." Negotiation, mediation and
arbitration are commonly referred to as alternative dispute resolution but they are more
accurately categorized as the primary forms of dispute resolution.

Gabrielle Kaufmann-Kohler and Thomas Schultz understand that processes of dispute
resolution are inherently informational processes. Negotiation, mediation and arbitra-
tion all involve the exchange and evaluation of information. The processes differ from
each other in the manner in which the information is exchanged and in the weight given
to some information. In mediation, for example, parties are encouraged to be creative
and flexible in evaluating information. In arbitration, on the other hand, the third party
can declare some information more persuasive and more authoritative than some other
information.

}

A. Liptak, “U.S. Suits Multiply, but Fewer Ever Get to Trial, Study Says’. New York Times, 14 December
2003, p. 1.
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ODR is an exciting field because it is a field of discovery in how to apply emerging
and powerful informational resources. The Internet is a means of communication, as
anyone who uses email knows. The Internet becomes a more powerful and interesting
phenomenon when the processing power of computers is added to the delivery of infor-
mation. The more we are able not simply to deliver information but to deliver technologi-
cal capabilities for managing the flow and evaluation of information, the more we acquire
a resource that is different from simple tools like pens and flip charts that already have a
role in various dispute resolution processes. As we begin to interact with machines at a
distance, we will not necessarily replace arbitrators or mediators but we may displace
them, in the sense that they will have an ally, something that may change their role and
eventually become robust enough to be considered a ‘fourth party’.

A recent report of the National Research Council points out that it was new informa-
tional and navigational tools, not simply better ships, that allowed the European sailors of
the 15th century to venture away from the sight of land and sail across oceans. The report
also points out that until change happens it is easy not to recognize the limits of the
informational systems that are embedded in familiar and existing methodologies. In the
dispute resolution field, we appreciate the value of face to face meetings but we are.
as the authors of this book demonstrate, also learning that we will be able to pursue the
goal of dispute resolution in new ways as new ways of using information are presented
to us.

As ODR develops, we will need perceptive observers like the authors of this book to
alert us about a whole range of perceived constraints that may no longer be constraints.
Already, for example, we have a variety of communications capabilities for allowing
parties to interact online in between face-to-face meetings. We are at the beginning of
understanding that there will be many different kinds of ‘screen to screen’ interactions in
addition to or, at times, in lieu of face to face meetings. The screen, used very simply,
may only display information, but the screen can also be the ‘space’ where the skill of the
third party and the expertise of the fourth party are reflected.

Many inefficiencies in working with disputants who are in different places might be
labeled ‘tolerated inefficiencies’. We are accustomed to them and have accepted many of
them as inevitable. The network, however, changes significantly our ability to overcome
these ‘tolerated inefficiencies’. As we grow more comfortable with the network, we
realize that certain parts of how third parties traditionally handle disputes should be
reevaluated. Consider, for example, the process of monitoring performance or enforcing
the terms of an agreement. Currently, it is the responsibility of the parties to make known
any problems that might occur. New options, however, become available when channels
of communications stay open after the agreement has been reached and various com-
munication tasks can begin to be handled by the ‘fourth party’.

Monitoring performance has never been a very efficient process because efficient
methods of data collection and distribution have not been easy to employ. If a scheduled
payment has not arrived, for example, should one call the other party? Should one alert
the mediator? Should the mediator call the other party? One aspect of an agreement in the
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future will be to employ a web site to monitor enforcement. If payments are required at
intervals, automatic reminders can be sent. Boxes can be clicked on to indicate that a
payment has been sent or some other action has been done. Obviously, the complexity of
monitoring tools will have to be appropriate to the complexity of the performance re-
quired. Certainly, however, a ‘legal watchman’ or early warning system of non-performance
will be quite useful.

The medium’s visual capabilities provide a whole range of additional intriguing possi-
bilities for alerting us to change and to the direction of change. Images and numbers can
be employed to show change in ways that are not possible with text. Increases and
decreases can be demonstrated visually through changes in size, shape or color. In the
monitoring context, for example, lack of performance might send a red flag to the attor-
ney for one of the parties. This could be an actual image of a red flag and the red flag,
if ignored, could grow larger over time, something that would be both meaningful and
attention getting.

Symbols like a red flag remind us that text itself can fall into the category of a
“tolerated inefficiency.” Text is often inefficient compared to the spoken word and text
can be inefficient compared to various forms of visual communication. There are many
images online but we are still not very effective in employing modes of visual commun-
ication. As bandwidth increases, however, it can be expected that new applications
employing both image and sound will become available.

This book is particularly important in providing perspectives on online arbitration, the
dispute resolution process that is most embedded in a formal legal infrastructure. Arbitra-
tion provides disputants with finality in that every case ends with a decision. Finality is
achieved, however, only if the parties know that a decision can be enforced in court, if
necessary. For this to occur, certain formalities in the arbitration agreement and in the
process must be followed. This makes arbitration quite different from mediation and
negotiation where almost anything the parties want is acceptable. While this book will be
recognized for its analysis of the novel qualities of the online environment that make
dispute resolution processes necessary, its discussion of the challenges facing arbitration
are the most extensive that we currently have.

We cannot hope, in any environment, to suppress conflict completely. Indeed, and
perhaps surprising to some, that would not even be a particularly desirable goal. The
existence of conflict can be a sign of trouble, or it may be a sign of, and an inevitable
consequence of, a vibrant and competitive environment. Conflict can be an obstacle to
creativity and entrepreneurship, or it can motivate and energize. We do need to be aware
of how high a level a conflict exists in cyberspace, and how and why conflicts are
occurring, but what should concern us most about our emerging online environment is
not that disputes exist or even that lots of disputes may exist. More troublesome than
encountering conflict online is that, as we have been putting in place wondrous and easily
accessible resources for working, selling, learning, and playing online, we have neglected
to design systems for dealing with disputes that would arise. Fortunately, as this book
describes, this situation is changing.
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Disputes may be inevitable but high levels of disputes are not inevitable. Technology
is easily understood as being an aid for buying and selling, for learning, and for managing
commercial enterprises. This book will enhance our awareness of how technology can
help us respond to problems and conflicts.



PREFACE

THIS BOOK IS A STUDY OF ONLINE DISPUTE RESOLUTION (ODR) FROM A DUAL PERSPECTIVE.
On the one hand, it is an analysis of the ODR movement, its origins, goals, components,
and evolution. This analysis is based on a forensic observation of the present state of
play. Some of the results of this observation are published as annexes, in the form of a
survey of the services offered by 54 ODR providers and of interviews with representa-
tives of some of the main providers. The purpose of these annexes is to provide the
interested reader with the underlying factual information. On the other hand, this book is
a review of the legal framework governing ODR, which primarily involves an examina-
tion of existing arbitration and mediation laws and rules as they are applied to online
processes.

Because of the central role that the Internet and dispute resolution play in contem-
porary society, this book should appeal to all those with an interest in dispute resolution,
recent developments in arbitration and mediation, e-commerce and international trade,
globalization, interactions between information technology and law, and the regulation of
cyberspace.

This book is the final product of an interdisciplinary research project conducted by the
Private International Law Department of Geneva University Law School and the Infor-
matics Center of the same university. The project was financed by the Swiss National
Research Fund. It started in late 2000 and ended late 2003. It gave rise to an interim
report published in October 2001 entitled ‘Online Dispute Resolution: The State of the
Art and the Issues’.” These initial results were tested on the occasion of an expert collo-
quium held in Geneva in November 2001.

The project was initiated and directed by the first author, who teaches international
dispute resolution at Geneva Law School and also practices international arbitration. It
was co-directed in its first phase by Professor Jiirgen Harms, then Director of the
Informatics Center of Geneva University. The research fellows associated with the project
over the years are primarily the second author, as well as Dirk Langer and Vanessa
Manarin, both of Geneva University Law School, Jarle Hulaas, Vincent Bonnet, David
Billiard, Karima Boudaoud, and Michael Gagnebin, all of the Informatics Center. Derek
McKinley and Eleanor Loukass provided editorial assistance. This work is the product of

This report is available on the research team’s website <www.online-adr.org>.
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joint research; it reflects ideas and follows up on prior work of the first author, but was
primarily drafted by the second author, Thomas Schultz, who is presently also completing
a doctoral thesis on the role of ODR in the regulation of e-commerce.

A number of people have provided valuable information and support, which proved
indispensable for the completion of this project. First of all, we would like to express our
appreciation to the representatives of the ODR providers who kindly agreed to share their
experience and inside knowledge with the research team: Steve Abernethy (SquareTrade,
San Francisco), Brian Hutchinson (ECODIR, Dublin), Gregg Hunt (Chartered Institute of
Arbitrators, London), Debi Miller-Moore (American Arbitration Association, Washington),
Colin Rule (Online Resolution, Boston), and Vincent Tilman (Eurochambres, Brussels).

We are also indebted to those who have accepted to review draft chapters of this book
and improved the quality of the final product through helpful comments: Vincent Bonnet
(Informatics Center, Geneva University), Melissa Conley-Tyler (University of Melbourne),
Jarle Hulaas (Informatics Center, Federal Institute of Technology of Lausanne, Switzer-
land), Rebecca Mancy (University of Glasgow), Orna Rabinovich-Einy (Columbia Uni-
versity, New York). and Antonio Rigozzi (Schellenberg Wittmer, Geneva). Our thanks
also go to Richard Hill (ITU, Geneva) and Erik Wilbers (WIPO Arbitration and Media-
tion Center, Geneva) for meaningful discussions.

Finally, we gratefully acknowledge the copyright permissions for the screenshots
reproduced in this book. which were granted by ECODIR (Figure 1 case log for an online
negotiation and Figure 2 proposal chart during assisted negotiation); Cybersettle (Figure
3 automated negotiation); Claim Room (Figure 4 automated negotiation and Figure 5
online mediation); and American Arbitration Association (Figure 6 case summary in
online arbitration).

Geneva, July 2004

G.K.-K. and T.S.



