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Introduction

I became an assistant public defender in 1987, before DNA was a tool used
in criminal prosecutions, before computers were standard law office
equipment, and well before the existence of cell phones, triangulation and
pinging. Although the practice of criminal law has changed radically in
many ways over the years, much of it is the same as when Clarence Darrow
defended Leopold and Loeb. The science and technology may have
changed, but the approach to handling cases is timeless.

I have been incredibly fortunate in having had the opportunity to spend my
career in the Monroe County Public Defender’s Office, a wonderful public
defender’s office, where training is valued and promoted. I was lucky enough
to learn from an amazing group of defense practitioners who devoted their
careers to representing the indigent, and ensuring that each person they
represented received the same, or better defense than those who could afford
to pay to retain counsel. As I became more experienced, I helped to develop
our office’s training program, teaching younger attorneys in my office and in
my community. Over time I have learned that teaching skills not taught in law
school, such as how to work with clients, organize files and handle a caseload,
is often as important, or more important, than rules of evidence and trial
technique. Evidence and trial technique are skills we use periodically; case
management and client skills are necessary every day.

In the following pages 1 hope to provide the beginning practitioner with
information and advice often given by experienced defense attorneys to
newer practitioners. In sharing this information, I hope to help less
experienced attorneys, as well as law students practicing in criminal defense
clinics, learn techniques and methods in handling criminal cases, and avoid
the errors I made along the way (and sometimes still make). Most
importantly, I hope to contribute to the improvement of the quality of
defense services provided to those who do not have the opportunity to
choose who represents them.

Although criminal practice differs from state to state, and between state and
federal courts, there are many areas in which practice in all of these areas is
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similar. I will be attempting to provide you with general advice concerning
criminal practice, as well as some specific examples of issues that arise in

criminal cases.

After you are assigned or retained on a case, you will find most cases follow
a similar course. Although handling of cases varies from jurisdiction to
jurisdiction, generally a case will start with an arraignment in which the
client is told of the charges he faces and assigned counsel or given the
opportunity to retain counsel. Generally, depending on the type of charge, a
case may remain in a lower level court or move to a higher court,
sometimes following presentation to the grand jury. There may be discovery
procedures and motions filed. Some cases may be dismissed along the way.
Eventually, in most cases, a client will have to decide whether to take a plea
or go to trial.

The quality of a plea offer, whether a case will be dismissed, and the
outcome at trial will often depend on the representation you provide to the
client. Whether the client and his family and friends understand the process
and reach a decision they can accept will also often depend on the
representation you provide.

There are many ways that you can enhance the quality of your
representation. You will develop some of these methods through
experience. But there are some things you can learn immediately, such as
how to handle the first meeting with a client, how to organize your files,
and how to approach plea negotiations, which will improve the quality of
your representation, your client’s experience, and your own.

Remember, this is general advice to help you develop and improve your
practice, and is not based on a specific review of the statutes that apply to
criminal law in your jurisdiction. This book is not intended to be specific
legal advice for you to provide your clients.

Whether you accept all of the suggestions in the following pages, some, or
none, you should be mindful of the decisions you are making as you handle
your cases. I'ind systems and a style that work for you, and consider the
choices available to you as you advance in your practice. Always remember
that the person you are representing is facing frightening possibilities and a
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difficult process, and you are the person he is depending on to help him
through it. If this work only causes you stress and frustration, consider
finding something else that makes you happier. If you find joy in this work,
it can be the greatest career you can ever choose, and you will likely be the
kind of attorney who cares about your clients and ensures that they are well
represented. And that is what I wish for you and your clients.

Finally, the alternating use of the pronouns “he” and “she” are used in an
effort to gain some gender neutrality.






Types of Representation

Why Criminal Defense?

Thete are many reasons that attorneys become criminal defense lawyers.
Some choose criminal defense because they believe their work protects the
rights granted to all by the Constitution. Some want to help those less
fortunate. Some find the work exciting or want to gain experience in trial
work. Others seek to fight governmental and police intrusion into citizens’
lives. There are those who enjoy the personal challenges and rewards of
research, writing, courtroom work, negotiations, and the connections with
clients. Some do it for many or all of these reasons, and some have their
own. Whatever your reason, you will have to decide how you may choose
to enter the field.

Decisions, Decisions

There are several ways an attorney can practice criminal defense. If you
are a law student, you may be considering which of these ways might be
best for you. If you are an attorney entering the field, you may also have
these questions. Each form of criminal practice provides benefits and
drawbacks. As you think about how you want to enter the field, you
should give some thought to these pros and cons, as well as which type of
practice best suits you.

Generally, attorneys practice criminal defense by joining a public defendet’s
or Legal Aid office, by picking up assigned counsel cases, ot by handling
cases in which they are retained by individuals in the course of their private
practice. Attorneys in some jurisdictions may be part-time public defenders



