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PREFACE

Most lawyers practicing today took a required
course in Legal Ethics while in law school, followed
by a specific bar examination on that same subject.
It was not always so. When I started teaching, my
law school did not even offer the course. In those
days, it was easy for law students to learn the
Golden Rule: Thou shalt not lie, cheat, steal, ... or
advertise.

Times have changed. The emphasis on legal
ethics began in 1974 as part of what Spiro Agnew
then referred to as our ‘‘post-Watergate morality.” I
started teaching legal ethics because the Dean knew
I was the new boy on the block, and had been a
lawyer for the Senate Watergate Committee.

Some people think that ethics can be taught
only at mother’s knee. It’s a little more complicated
than that. Those who think of ethics as intuition
are often the same people whom courts routinely
disqualify because they do not appreciate the com-
plexities of the rules of conflicts of interest. Many
lawyers today are, for instance, ignorant of recent
developments regarding conflicts of interest and
attorney disqualification. Several years ago, one of
my former academic colleagues, who also practiced
law, said she did not buy malpractice insurance
because her contract with her clients required them
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PREFACE

to waive their malpractice claims. Her listeners
nodded knowingly, oblivious to the fact that her
standard waiver agreement violated state ethics
rules, was not enforceable, and could cause her to
lose her license.

One need not rely on anecdotal analysis. The
few existing empirical studies show that many law-
yers often are unaware of basic information about
the law governing the practice of law. Consequently,
many malpractice suits arise out of violations of
professional ethics. In recent years, several major
law firms have settled for substantial sums various
malpractice claims based on ethical violations, and
several criminal actions have brought into focus the
role of lawyers.

What we call “lawyer’s ethics” is real “law’ in
the same way that the Rules of Civil Procedure are
law. These ethics rules are not mere advice. Instead,
they impose substantive requirements on lawyers
and judges and are just as complex as the rules of
civil practice or the rules of evidence. Many ethics
rules cannot be known through some sort of innate
awareness nor are they automatically infused into
ordinary human beings once they are admitted to
the bar.

This Nutshell is intended to offer an initiation
to this complex topic. Because the American Bar
Association has been the undisputed leader in devel-
oping ethics rules, this book is organized around the
ABA Model Rules of Professional Conduct. Almost
all jurisdictions base their ethics rules on this ABA
product. Even when a jurisdiction, such as Califor-
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PREFACE

nia, uses a different format, the substantive rules
reflect the substantial ABA influence.

In addition to the ABA Model Rules, each juris-
diction has its own rules, which are derived from
the ABA Rules but often with non-uniform amend-
ments. There is also case law, the commentators,
and influential advisory ethics opinions of various
bar associations and the ABA Ethics Committee. In
addition, the American Law Institute’s Restatement
of the Law Governing Lawyers, Third, has been an
important and helpful tool. I will refer to all of
these sources but, given the limited nature of a
Nutshell, T am limited in discussing them in detail.
For that, one should turn to other secondary
sources such as (please forgive the shameless self-
promotion): Rotunda & Dzienkowski, Legal Ethics:
The Lawyer’s Deskbook on Professional Responsibil-
ity (ABA & Thomson West, 2012 ed., updated year-
ly) (a treatise on legal ethics, published jointly by
the ABA & Thomson West Publishing), or, Rotunda
& Dzienkowski, Professional Responsibility: A Stu-
dent’s Guide (ABA & Thomson West, 2012 ed.,
updated yearly) or Rotunda, Professional Responsi-
bility (Thomson West, 9th ed., 2011) (Black Letter
series). Finally, do not forget that ethical lawyering
goes well beyond the four corners of the ABA rules:
the kind of lawyer you are affects, and is affected
by, the kind of person you are.

In completing this new edition, I am thankful
for the help I have received from Travis M. Casey,
J.D., 2013 and Jacob Cole Genzuk, J.D., 2012, and
Maria Sanchez, my faculty assistant.
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PREFACE

If I might miss something here or there, please
bear in mind the words of Judge Henry de Bracton,
who beseeched over 750 years ago: ‘I ask the read-
er, if he finds in this work anything superfluous or
erroneous, to correct and amend it, or pass it over
with eyes half closed, for to keep all in mind and err
in nothing is divine rather than human.”

RonavLp D. RoTuNDA

October, 2012
Orange, California
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