Kenneth A. Manaster

ENVIRONMENTAL
PROTECTION AND
JUSTICE

Readings and Commentary on Environmental Law and Practice



ENVIRONMENTAL
PrROTECTION AND JUSTICE

Readings and Commentary
on Environmental Law and Practice

KENNETH A. MANASTER

Professor of Law
Santa Clara University

CINCINNATI
ANDERSON PUBLISHING CO.



MANASTER, ENVIRONMENTAL PROTECTION AND JUSTICE

Copyright © 1995 by Anderson Publishing Co.

All rights reserved. No part of this book may be used or reproduced in any form or by any electronic or

mechanical means including information storage and retrieval systems without permission in writing from
the publisher.

Library of Congress Cataloging-in-Publication Data

Environmental protection and justice: readings and commentary on environmental law and practice /
Kenneth A. Manaster.
p- cm.
Includes bibliographical references.
ISBN 0-87084-253-6
1. Environmental law — United States. 2. Legal ethics — United States. 3. Environmental ethics —
United States. 4. Environmental responsibility — United States. 5. Hazardous waste sites — Location —
United States. 1. Manaster, Kenneth A.
KF3775.E546 1995
344.73°046 —dc20 95-7757
[347.30446] CIP



Acknowledgments

I wish to express my appreciation and admiration for the talented research assistance
of the following Santa Clara law students who helped greatly in the preparation of this
book: Brian Frank, Alexandra McClure, Ted Stevens, and Amy Treadwell. Additionally,
the students in the Environmental Law Seminar at Santa Clara in 1993 and 1994 provided
invaluable responses to earlier versions of this material.

My thanks go to Barbara Friedrich, Reference Librarian, and to Angeles De Leon
and Dorothy Madden, Administrative Assistants, for their generous and hard work. The
gracious support of Dean Gerald F. Uelmen, Dean Mack A. Player, and Santa Clara
University was indispensable to the completion of this book. The interest and guidance
of Dee Dunn and Glen Weissenberger for Anderson Publishing Co. also have meant a
great deal to me.

My deepest gratitude is to my family: To my daughter, Jenny, for her enthusiastic
interest in this project; my son, Cole, for the extra opportunities he gave me to think
about this work (and even this sentence) during nighttime feedings in his first 4'2 months;
and most especially to my wife, Ann Brandewie, for her unfailing support and so much
more for which I am thankful beyond words.

Finally, I gratefully acknowledge the permissions granted by the authors and publish-
ers of the following works to reproduce excerpts in this book:

American Bar Association, Model Code of Professional Responsibility (1969), and Model Rules of Professional Conduct
(1983). Copyright © American Bar Association. All rights reserved. Reprinted by permission of the American Bar
Association. Copies of this publication are available from Member Services, American Bar Association, 750 North Lake
Shore Drive, Chicago, Illinois 60611.

Vicki Been, ‘“What’s Fairness Got to Do With It,”” 78 Cornell Law Review 1001 (1993). Copyright © 1993 by Cornell
University. All rights reserved. Excerpts reprinted with permission of the author, the Cornell Law Review, and Fred
B. Rothman & Company.

Vicki Been, ‘‘Locally Undesirable Land Uses in Minority Neighborhoods: Disproportionate Siting or Market Dynamics?”’
103 Yale Law Journal 1383-1422 (1994). Reprinted by permission of the author, the Yale Law Journal Company, and
Fred B. Rothman & Company.

Christopher Boerner, Environmental Justice? (1994). Excerpts reprinted by permission of the Center for the Study of
American Business, Washington University.

Norman E. Bowie, Towards a New Theory of Distributive Justice, (Amherst: University of Massachusetts Press, 1971).
Copyright © 1971 by The University of Massachusetts Press.

Richard O. Brooks, ‘‘A New Agenda for Modern Environmental Law,’” 6 Journal of Environmental Law and Litigation
1 (1991). Copyright © by University of Oregon. Reprinted by permission of the author and University of Oregon.

xiii



xiv

ACKNOWLEDGMENTS

Bunyan Bryant and Paul Mohai, ‘‘Environmental Racism: Reviewing the Evidence.”” Reprinted from Bunyan Bryant
and Paul Mohai, Race and the Incidence of Environmental Hazards (1992), by permission of Westview Press, Boulder,
Colorado.

Mary Bryant, ‘“‘Unequal Justice? Lies, Damn Lies, and Statistics Revisited,”” Section of Natural Resources, Energy,
and Environmental Law News (September-October 1993). Reprinted by permission of the author.

Robert D. Bullard, *‘Anatomy of Environmental Racism and the Environmental Justice Movement”’ in Confronting
Environmental Racism: Voices from the Grassroots (Robert D. Bullard, ed., 1993). Excerpts reprinted by permission
of South End Press.

Robert D. Bullard, Dumping in Dixie: Race, Class and Environmental Quality (1992). Reprinted by permission of
Westview Press, Boulder, Colorado.

Robert D. Bullard, ‘‘Environmental Equity: Examining the Evidence of Environmental Racism,”” Land Use Forum,
Winter 1993. CEB Land Use Forum, Continuing Education of the Bar, University of California Extension. Reprinted
by permission of Continuing Education of the Bar— California.

Celia Campbell-Mohn et al., Environmental Law: From Resources to Recovery (1993). Reprinted with permission of
the West Publishing Corporation.

Carnegie Commission on Science, Technology, and Government, Risk and the Environment: Improving Regulatory
Decision Making (1993). Reprinted with permission of the Carnegie Commission on Science, Technology, and Govern-
ment.

Benjamin F. Chavis, Jr., ‘“‘Foreword” in Confronting Environmental Racism: Voices from the Grassroots (Robert D.
Bullard, ed., 1993). Excerpts reprinted by permission of South End Press.

Commission for Racial Justice, United Church of Christ, Toxic Wastes and Race in the United States: A National Report
on the Racial and Socio-Economic Characteristics of Communities with Hazardous Waste Sites (1987). Reprinted by
permission of the Commission for Racial Justice, United Church of Christ.

John P. Dwyer, ‘“The Pathology of Symbolic Legislation,”” 17 Ecology Law Quarterly 233 (1990). Copyright © 1990
by Ecology Law Quarterly. Reprinted from Ecology Law Quarterly, Vol. 17, No. 2, by permission of the author and
University of California Press Journals Department.

John Hart Ely, Democracy and Distrust: A Theory of Judicial Review (1980). Excerpts reprinted by permission of
Harvard University Press.

Monroe H. Freedman and Michael Tigar, Debate on Public Interest Limits on Effective Advocacy (1970). Reprinted
by permission of the authors.

Eric T. Freyfogle, Justice and the Earth: Images for Our Planetary Survival (1993). Reprinted with the permission of
The Free Press, a Division of Simon & Schuster from Justice and the Earth: Images for Our Planetary Survival by Eric
T. Freyfogle. Copyright © 1993 by Eric T. Freyfogle.

J. William Futrell, ‘*Environmental Ethics, Legal Ethics, and Codes of Professional Responsibility,”” 27 Loyola of Los
Angeles Law Review 825 (1994). Reprinted with the permission of the author and the Loyola of Los Angeles Law
Review. Copyright © 1994 by the Loyola of Los Angeles Law Review. All rights reserved.

Rachel D. Godsil, ‘‘Remedying Environmental Racism,”” 90 Michigan Law Review 394 (1991). Reprinted by permission
of Michigan Law Review.

Benjamin A. Goldman et al., Toxic Wastes and Race Revisited: An Update of the 1987 Report on the Racial and
Socioeconomic Characteristics of Communities with Hazardous Waste Sites (1994). Reprinted by permission of the
Center for Policy Alternatives.

H.L.A. Hart, The Concept of Law (1961). Copyright © Oxford University Press 1961. Reprinted from The Concept
of Law by H.L.A. Hart (1961) by permission of Oxford University Press.

Peter Huber, ‘‘Exorcists vs. Gatekeepers in Risk Regulation,”” Regulation, November 1983. Reprinted with the permission
of The American Enterprise Institute for Public Policy Research, Washington, D.C.



ACKNOWLEDGMENTS

W. Thomas Jennings, ‘‘California Air Pollution Variances and Federal Enforcement,”” 1992 California Environmental
Law Reporter 111. Reprinted by permission of Matthew Bender & Co., Inc.

Alexandre Kiss and Dinah Shelton, International Environmental Law (1991). Reprinted by permission of Transnational
Juris Publications, Inc.

Marianne Lavelle and Marcia Coyle, ‘‘Unequal Protection: The Racial Divide in Environmental Law,”” The National
Law Journal, September 21, 1992. Excerpts reprinted with permission of the publisher. These excerpts were originally
published in The National Law Journal. Copyright, 1992, The New York Law Publishing Company.

Richard J. Lazarus, ‘‘Pursuing ‘Environmental Justice’: The Distributional Effects of Environmental Protection, 87
Northwestern University Law Review 787 (1993). Reprinted by special permission of Northwestern University School
of law, Volume 87, Issue 3, Northwestern University Law Review, pp. 787, 806-08, 810, 816-19, 827-29, 834-36,
839, 842-44, 846, 848-49, 850-52 (1993).

David Luban, Lawyers and Justice: An Ethical Study (1993). Copyright © 1989 by Princeton University Press. Reprinted
by permission of Princeton University Press.

Kenneth A. Manaster, ‘‘Early Thoughts on Prosecuting Polluters,’’ 2 Ecology Law Quarterly 471 (1971). Copyright ©
1971 by Ecology Law Quarterly. Reprinted from Ecology Law Quarterly, Vol. 2, No. 3, by permission of University
of California Press Journals Department.

Sheldon M. Novick (ed.), Law of Environmental Protection (1987, 1992). Reprinted with the permission of the copyright
holders, Clark Boardman Callaghan and the Environmental Law Institute.

LeRoy C. Paddock, ‘‘Environmental Enforcement at the Turn of the Century,”” 21 Environmental Law 1516 (1991).
Reprinted by permission of Environmental Law Journal.

Ellen Frankel Paul, ‘‘Set-Asides, Reparations, and Compensatory Justice,”” in John W. Chapman, Nomos XXXIII:
Compensatory Justice(1991). Excerpts reprinted by permission of New York University Press.

Eleanor Randolph, ‘“What Cost a Life? EPA Asks Tacoma,”” Los Angeles Times, August 13, 1983. Reprinted by
permission of the author.

John Rawls, A Theory of Justice (1971), The Belknap Press of Harvard University Press, Copyright © 1971 by the
President and Fellows of Harvard College. Reprinted by permission.

Peter L. Reich, “‘Greening the Ghetto: A Theory of Environmental Race Discrimination,”” 41 The University of Kansas
Law Review 271. Reprinted by permission of the University of Kansas Law Review.

David Richman and Donald B. Bauer, ‘‘Responsibilities of Lawyers and Engineers to Report Environmental Hazards
and Maintain Client Confidences,”” Toxics Law Reporter, Vol. 5, No. 45, pp. 1458 et seq. (April 17, 1991). Copyright
© 1991 by the Bureau of National Affairs, Inc. (800-372-1033). Reprinted by permission of the Bureau of National
Affairs, Inc.

Ross Sandler, ‘“Where the Jobs Are,’” The Environmental Forum (November/December 1993). Copyright © Environmen-
tal Law Institute, 1994. Reprinted with permission. All rights reserved.

Santa Clara Center for Occupational Safety and Health, Letter excerpted in Silicon Valley Toxics Action, Vol. 13, No.
1 (Spring 1994). Reprinted by permission of the authors.

Keith Schneider, ‘‘Unbending Regulations Incite Move to Alter Pollution Laws,”” New York Times, January 11, 1993.
Copyright © 1993 by the New York Times Company. Reprinted by permission.

David Schoenbrod, ‘‘Environmental ‘Injustice’ Is About Politics, Not Racism,”” Wall Street Journal, February 23, 1994.
Reprinted by permission of the author.

Daniel P. Selmi and Kenneth A. Manaster, State Environmental Law (1989, 1994). Reprinted by permission of Clark
Boardman Callaghan.

Philip Shabecoff, A Fierce Green Fire: The American Environmental Movement. Copyright © 1993 by Philip Shabecoff.
Reprinted by permission of Hill and Wang, a division of Farrar, Straus & Giroux, Inc.

XV



ACKNOWLEDGMENTS

David Sive, ‘“‘An Environmentalist’s View of ‘Environmental Racism’,”’ Environmental Law Newsletter of the Standing
Committee on Environmental Law, Volume 12, Number 1 (Fall/Winter 1992-93). Copyright © American Bar Associa-
tion. All rights reserved. Reprinted by permission of the American Bar Association.

Lawrence J. Straw, Jr., “‘California Air Pollution Variances,”’ 1991 California Environmental Law Reporter 203.
Reprinted by permission of Matthew Bender & Co., Inc.

Roberto Suro, “‘Pollution Weary Minorities Try Civil Rights Tack,”” New York Times, November 29, 1993. Copyright
© 1993 by the New York Times Company. Reprinted by permission.

Gerald Torres, ‘‘Introduction: Understanding Environmental Racism,’’” 63 University of Colorado Law Review 839
(1992). Reprinted by permission of University of Colorado Law Review.

William Tucker, Progress and Privilege: America in the Age of Environmentalism (1982). Reprinted by permission of
the author.

Peter S. Wenz, Environmental Justice (1988). Reprinted by permission of the State University of New York Press.



Editorial Note

In the excerpts from other works presented in this book, the editorial omission of
words within a sentence is indicated by an ellipsis. Omissions of sentences or paragraphs,
however, usually are not indicated.

Similarly, omissions of footnotes and citations from an excerpt are not shown. When
a footnote has been retained, the original numbering has not been followed. Lastly,
footnotes appearing within an excerpt but added by the author of this book are preceded
by “‘[Ed.]”".
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Chapter 1
Introduction

A. The Role of the Environmental Lawyer
1. Overview

It is easy to describe the broad purposes of environmental law. Lawyers, judges,
legislators, and others working on environmental matters readily speak of the need to
protect the quality of the Earth’s environment for the benefit of human health and
welfare. Similarly, the importance of safeguarding diverse species of plants and animals,
and of maintaining a safe and ‘‘livable’” world for future generations, also is declared
in a multitude of statutes, judicial decisions, and other legal pronouncements. The seri-
ousness of these objectives cannot be overstated.

Impressive statutory declarations of these purposes consistently are found in the semi-
nal environmental legislation of the late 1960°s and early 1970’s, as well as in more
recently enacted laws. This repetition reflects more than mere oratorical custom. Instead
it highlights the continuing, complex challenge faced by the United States and other
nations to take much better care of the global environment.

A large corps of environmental lawyers has developed to work with these environmen-
tal protection goals and with the regulatory measures that implement them. These lawyers
can be found, of course, in the national environmental law groups that were formed in
the halcyon days of the environmental movement beginning in the late 1960°s. There
are even more environmental lawyers in government agencies and law enforcement
offices at the federal, state, regional, and local levels.

Additionally, environmental lawyers are now employed in an infinite variety of regu-
lated entities, including manufacturing corporations, electric utilities, construction com-
panies, food processing firms, waste disposal companies, universities, and mining and
other natural resource development ventures. Government agencies that engage in waste
disposal, construction, resource development, or other polluting activities also have
found it necessary to include environmental lawyers on their staffs. Finally, private law
firms now commonly have environmental lawyers within their ranks.

In light of this increasing diversity in the clientele served by environmental lawyers,
it becomes increasingly difficult to understand how the work of environmental lawyers
links to the broad environmental protection goals our society has declared. In other
words, how do we answer the general question often asked by non-lawyers: ‘“What do
environmental lawyers do?”’
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At a very superficial level of discourse, of course, the question is not troublesome:
The environmental lawyer responds to environmental protection goals and requirements
from the perspective of his or her specific client. This legal work usually places the
environmental lawyer in the midst of a process for the resolution of disputes over
the standards of conduct that are to govern certain activities that have environmental
side-effects.

To describe the attorney’s role in this general way is to present a bland description
of the environmental lawyer as merely a ‘‘hired gun,’’ possessing no personal, environ-
mental values. Clearly that description would not be accepted by the environmental
lawyers who represent environmental groups, whether national or local and whether
concerned with a broad range of environmental issues or having a single-issue focus.
Those lawyers, since the inception of this field, have worked with passion and skill for
the strong environmental values they share with their clients.

Beyond this category of environmental lawyers, however, it is less evident that client
representation and environmental values are in harmony. Particularly difficult to recon-
cile is the role of the environmental lawyer who serves a regulated entity—a polluter
or developer—on the proverbial ‘‘other side of the fence.’’ This is, of course, where
most attorneys working in this field are found nowadays. Must we conclude that these
modern environmental lawyers, serving these types of clients, either are devoid of
concern for environmental protection, or are compelled to set aside their environmental
sensibilities if they wish to provide effective representation to a regulated entity? This
question is distressing, particularly when pondered by idealistic law students and young
lawyers contemplating a career in environmental law.

Before the question can be answered, its implicit premise should be examined. The
premise is that any regulated entity by definition is opposed to environmental protection
goals and their associated requirements. The good guys—bad guys dichotomy that has
characterized much environmental policy debate seems to rest on this premise. In con-
trast, the experience of environmental lawyers for polluters and developers, and of
environmental regulators as well, tends increasingly to undercut the validity of the
premise. Few, if any, regulated interests still wish to be free of all, or even most,
environmental protection obligations. Whatever vestiges of such an attitude may have
been encountered in the early years of environmental law now have largely disappeared,’
but the rhetoric of our political debates does not usually recognize this.

In this modern context, it is usually both simplistic and erroneous to see the regulated
entity’s objectives as ‘‘anti-environmental,”” and thus to see its lawyer as just a hired

1 ““Recent public opinion polls have shown widespread support for strong environmental protection
programs. Increasingly, we also find that the level of environmental sensitivity within the business commu-
nity mirrors the rising level of public concern for environmental quality. Indeed, we can assume that at
least some of the people who express support for environmental protection in opinion surveys are the same
people charged with environmental protection duties in industry. . . . [W]e identify good guys and bad
guys, yet we know that we distort the truth in doing so.”” Kenneth A. Manaster, ‘‘Ten Paradoxes of
Environmental Law,”’ 27 Loyola of Los Angeles Law Review 917, 932-33 (1994).
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gun uncritically serving such objectives. In contrast to that view of the environmental
lawyer’s role, the thesis underlying these readings is quite different. The thesis is that
environmental lawyers serving regulated entities, as well as environmental lawyers serv-
ing any other type of client, seek to reconcile environmental protection goals with
important concepts of justice. That is the distinctive and challenging role lawyers perform
in the making and implementation of environmental policy.

This role distinguishes environmental lawyers from the other active participants in
environmental processes, most notably the scientific and technical experts who are of
increasing importance as environmental laws and regulations become more and more
complex. Most of the legal standards environmental lawyers work with nowadays are
highly technical in nature. Many environmental managers and consultants are becoming
extremely adept at understanding, interpreting, and applying these standards —often with-
out the aid of lawyers. As this trend develops, it might appear that lawyers have less
and less to add to environmental regulatory processes,? other than their training in the
procedures of lawmaking and dispute resolution, and their customary comfort with public
speaking in various settings. Surely that training, and that capability of serving as an
articulate spokesperson, enable the environmental lawyer to make distinctive contribu-
tions of a sort that cannot be made by environmental engineers, chemists, biologists,
toxicologists, hydrogeologists, and other such experts. But that is not all the lawyer
brings. The lawyer’s training and skills, coupied with the lawyer’s professional responsi-
bility to work toward a more just society, enable the environmental lawyer to make a
unique contribution: To promote environmental quality while at the same time promoting
claims for justice—for fair and equitable treatment—in the processes and outcomes the
legal system produces. This sensitivity to fundamental values—both environmental and
nonenvironmental —and this responsibility to work to reconcile them when conflicts
appear, are hallmarks of the environmental lawyer’s role.

Although the modern environmental lawyer works almost constantly with technical
experts, the lawyer —whether representing a regulatory agency or an industrial polluter,
a citizens group or a municipal landfill operator—is not just one more technical expert
on the client’s team. The environmental lawyer’s role ultimately is much more than
that: It is to protect the environment and to serve justice. These readings seek to illumi-
nate some of the most important problem areas in which environmental lawyers are
called upon to meet this difficult, dual responsibility.

Whether the reader studies all of this book, or only selected chapters, it is the author’s

2 A very negative view of environmental lawyers was indicated in a 1993 news report that the Administra-
tor of the U. S. Environmental Protection Agency hoped to reduce litigation under the federal Superfund
program ‘‘by suggesting, among other solutions, that corporations bypass lawyers by sending their CEOs
to negotiate with senior EPA officers. ‘This is not to denigrate lawyers,” she says, ‘but the CEO can see
the company’s interest as a whole and will often move when his lawyers are paralyzed.””” ‘‘Toxic Dumps:
The Lawyers’ Money Pit,”” Time, September 13, 1993, at 64.

A more positive assessment of modern lawyers, including environmental lawyers, is suggested in Robert
C. Clark, ““Why So Many Lawyers? Are They Good or Bad?’’ 61 Fordham Law Review 275 (1992).
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hope that the reader will gain greater understanding of this responsibility. With such
understanding, it also is hoped that the reader will approach both career planning and
the actual practice of environmental law with more of the clarity, commitment, and
personal integrity that environmental protection and justice deserve.

The last portion of this Chapter 1 explores ethical concerns arising from possible
conflicts between the lawyer’s own environmental values and the lawyer’s duty to the
client. In Chapter 2 various concepts of justice are introduced, providing a reference
point for later chapters’ examination of specific types of legal disputes and their stakes.
Chapter 3 addresses the great variety of factors that influence the setting of regulatory
priorities in environmental policy, and that thereby allocate the benefits and burdens of
environmental protection programs.

Chapters 4, 5, and 6 focus on the types of justice concerns that arise most commonly
in the practice of environmental law. These chapters examine fairness issues that arise
in three major facets of environmental law, viz., the selection of targets for enforcement
or cleanup action, the processes for administering and enforcing environmental stan-
dards, and access to decisional processes and data.

Finally, Chapter 7 addresses the extraordinarily complex mixture of environmental
protection and justice interests that come into play in controversies over the siting of
polluting or risk-creating activities. As will be seen, these siting disputes bring together
virtually all of the major environmental concerns and concepts of justice examined in
the preceding chapters.

Especially in Chapter 7, as well as in portions of the preceding chapters, the concerns
often labeled nowadays as ‘‘environmental justice’’ will be presented, i.e., the impacts
of environmental law and regulation on low-income and minority communities. The
readings thus address the fundamental claims for fairness and equity that the ‘‘environ-
mental justice movement’’ raises. At the same time, however, and without diminishing
the gravity and urgency of those claims, this book is intended to remind us that justice
is an essential aspect of the environmental lawyer’s responsibility for all types of cases
and for all types of clients.

2. The Changing Marketplace

Although environmental law has continued to grow as a practice area, even when
demand for other legal specialties has diminished, there are forces at work in the legal
marketplace that increasingly will change environmental practice. These changes further
compel the attorney to consider carefully his or her role, responsibilities, personal
values, and professional objectives.

Ross Sandler, ‘“Where the Jobs Are,”” The Environmental Forum, Volume 10, Number
6, Nov.-Dec. 1993, at 12.

More industrial firms will turn to in-house personnel to handle regulatory environmen-
tal affairs. It is cheaper and the work has [become] and will continue to become more
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routine. Non-lawyer environmental managers can handle much of the work. Most regula-
tory work at environmental agencies is performed by non-lawyers. It should be of no
surprise that the regulated community also will come to rely on non-lawyers to interact
with their counterparts at the agencies.

Engineering firms will hold their own and perhaps even grow at the expense of the
law firms. There is substantial overlap between what engineering firms and law firms
do in the regulatory area. For many projects, there is no particular reason why a
competent engineer cannot handle most regulatory matters, except those involving en-
forcement proceedings. Environmental lawyers all know horror stories about engineers
or other non-lawyers who have caused major problems. But for a large percentage of
clients, the risk of a mistake is not large enough to hire both a lawyer and an engineer.
With obvious overlap between the professions, cost becomes a major factor, and cost
favors the engineer.

Environmental law will not retreat to the world of the 1970’s. Regulations and the
needs of clients have expanded far too much for that to occur. But it does appear that
the pendulum is swinging in favor of firms with regulatory skills rather than litigation
skills, in favor of geographical advantage over national practice, in favor of firms with
lower fee schedules rather than higher, and in favor of non-lawyers for many routine
or regulatory matters. There will, of course, be wide variation from firm to firm and
area to area. Nonetheless, these structural forces in the marketplace should have a
pronounced impact on the environmental law field for the remainder of [the] 1990s.

B. Ethical Concerns: The Lawyer’s Values Versus Duty to the Client

Obviously in environmental law practice, as in all other fields of law, the lawyer
works for a client and seeks to further the client’s immediate objectives. Thus service
to the client provides the context in which the fundamental role of the environmental
lawyer is performed. Some environmental lawyers appear to work in a rather different
context, for they enjoy the luxury, in effect, of being able to set their client’s objectives,
or at least to guide them to a very great extent. This is the heady experience of lawyers
in public interest, environmental law firms. The firm and the client are essentially one
and the same, often with only an advisory board or board of trustees signifying a
distinction. Even lawyers in government enforcement offices, such as a state attorney
general’s office, at times enjoy broad latitude to set the environmental agenda for the
client, the people of the jurisdiction.

Ordinarily, however, there is a real client—an individual, a company, a group of
citizens, a trade association, an elected or appointed government official, or a govern-
mental board—whose needs and concerns provide the impetus for the environmental
lawyer’s work. The readings in this book illustrate some of the most basic problem
areas in which environmental lawyers seek to serve such clients and at the same time
work for environmental protection and justice.

Preliminarily, however, the lawyer-client relationship presents a more personal and



