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Preface

In 1989, the Canadian Department of Justice asked me to serve as its legal expert in
R. v. Finta,' Canada’s first prosecution of crimes against humanity under a 1987 statute
incorporating this international crime into Canadian criminal law. In this capacity I
worked with the prosecution team for several months, prepared extensive memoranda of
law, and testified before the trial court for four full, grueling days. It was one of my life’s
most gratifying and worthwhile experiences, one that I will never forget.

The Canadian statute, which is retrospective but not retroactive, (sic) requires inter alia
that crimes against humanity be established under international law at the time that the
alleged crime was committed, and that the specific crime charged under it also constitute
a violation of Canadian criminal law at the time that the alleged criminal conduct
occurred. These two requirements make it very difficult for the prosecution to succeed.
This case was the only one brought under that law, and it revealed the difficulties in its
application.

This first and last case involved a former Hungarian Gendarmerie Captain, Imre Finta,
then a naturalized Canadian citizen, who was charged, inter alia, with the deportation of
8,617 Jews from Szeged, Hungary, to Auschwitz, Poland, and Strasshof, Austria, in June
1944 as part of the Nazi plan to exterminate the Jews of Europe. No one knows how many
of these deportees died in transit, in the death camps, or under slave-labor conditions.
Reviewing such horrors even forty-five years later was deeply moving and profoundly
saddening. It reinforced my belief that such crimes should not go unpunished, nor
should they ever be forgotten.

[ was gratified that the Trial Court, and subsequently the Appellate and Supreme
Court, accepted my explanation of the nature and history of crimes against humanity and
that it ruled this international crime as existing under international law as an emerging
custom and as a general principle of law prior to the London Charter.

To establish before a common law court that crimes against humanity existed as an
international crime in 1944 was not an easy task. I first studied the eriminal laws of the
seventy-four states that, at the time, constituted all the members of the international
community and found that their criminal laws contained all the crimes listed in Article
6(c) of the London Charter. I prepared bound volumes of the texts of these laws, and,
for each country, an affidavit of an expert to explain these crimes under the respective

' Regina v. Finta, 50 C.C.C. (3d) 247, 61 D.L.R. 85 (1989).
* Regina v. Finta [1994] 1 S.C.R. 701, at g6—7; Regina v. Finta, g2 D.L.R. 4th 1, 84, Ontario Court of Appeal,
1992.
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xii Preface

national criminal laws. These volumes were submitted in evidence to the Court. Then
came the reams of pages I read about Nuremberg, Tokyo, theirsequels, and other national
trials and the preparation of a lengthy memorandum on the history and nature of crimes
against humanity. That too was submitted in evidence to the Court. Then came four
days of expert testimony, six to eight hours a day, mostly of grueling cross-examination.
My work in preparation for the Finta case led to the first edition of a book published in
December 1992 entitled Crimes Against Humanity in International Law.

Two years after my experience in the Finta case, the United Nations Security Council
established the Commission of Experts, pursuant to Resolution 780, to investigate grave
breaches of the Geneva Convention and other serious violations of international human-
itarian law in the former Yugoslavia.’ The Secretary-General of the United Nations first
appointed me to be a member of the Commission, and then Chairman. Within the
Commission, I was also the Rapporteur on the Gathering and Analysis of the Facts. In
these capacities, | documented, inter alia, crimes against humanity committed by both
state and nonstate actors. The experience was shocking, to say the least, as evidenced
by the Commission’s Final Report® and the 3,300 pages of Annexes,” for which I was
responsible.

Between March and May 1993, I drafted for the United Nations Office of Legal Affairs,
in my capacity as a member of the Commission, a proposed definition of crimes against
humanity that was included in the Secretary-General’s Report and in the Statute for the
establishment of the International Criminal Tribunal for the former Yugoslavia (ICTY)
adopted by the Security Council.®

The definition of crimes against humanity in Article 5 of the ICTY Statute is patterned
on the Nuremberg one and includes a connection to an armed conflict, whether inter-
national or noninternational. There was a strong belief among many publicists that the
war-connecting link was no longer required because of the 1950 ILC Report, which had
removed this connection. At the time, my concern was to make sure that crimes against

)

As I recall it twenty years later, a brief moment of levity came when Mr. Christie, the defense counsel,
who specialized in representing cases involving those taking issue with the Holocaust and expressing anti-
Semitic views, asked me if I were Jewish, where I stood on Holocaust politics, and whether | had Jewish
relatives. My response was no to the first question, that I failed to understand the second question, and yes
to the third question. Mr. Christie’s eyes seemed to light up and with some glee, he asked me to explain my
Jewish family relations. With seriousness, and earnestness, [ responded: “My ancestor had two children,
one of them was Jewish.” T then added that their names were Ishmael and Isaac as they understood the
connection to Abraham. There was laughter in the courtroom, and the cross-examination continued.

+ 8. C. Res. 780, On the Establishment of @ Commission of Experts for the Former Yugoslayia, SIRES/78¢
(1992), 6 October 199z.

See generally M. Cherif Bassiouni, The United Nations Commission of Experts Iistablished Pursuant to
Security Council Resolution 780 (1992). 88 Am. ]. INT'L L. 784-805 (1994) and M. Cherif Bassiouni, The
Commission of Experis Established Pursuant to Security Council Resolution 780: Investigating Violations
of International Humanitarian Law in the Former Yugoslavia, 5 Crim. L. F. 279-340 (1994).

Final Report of the Commission of Experts Listablished Pursuant to Security Council Resolution 780 (1992),
UN Doc. Shgg4/674, 27 May 1994.

Final Report of the Commission of Experts Established Pursuant to Security Council Resolution 780 (19g2),
Annexes to the Final Report, UN SCOR, 47th Sess., UN Doc. S/1994/674/Add 2 (1994).

S. C. Res. 808, 48 U.N. SCOR, (3175th mtg.), U.N. Doc. S/RES/808 (1993), reprinted in 32 1.L.M. 1159. See
also generally M. CHERIF BASSIOUNI (WITH THE COLLABORATION OF PETER MaNIkas), 'T'HE Law oF THE
INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA 221-6 (1996) [hereinafter Bassiouni,
Tue Law orF tHE [CTY]; VIRGINIA MORRIS AND MicHAEL P. SCHARF, 1—2 AN INSIDER'S GUIDE TO THE
INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA (1995) [hereinafter MORRIS & SCHARF,
InsipER's Guipe 1o THE ICTY].

-
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humanity applied to the complex situation of the conflict in the former Yugoslavia,
which, at times and in some areas, was of an international character and/or of a non-
international character.9 | accomplished this by linking crimes against humanity to “a
conflict of an international or non-international character.” This formula avoided having
any questions asked about the removal of the war-connecting link that was required
under the London Charter’s Article 6(c). I could have relied on the ILC’s 1950 Report,™®
which stated that customary international law no longer required that connection, but
I was concerned that the report had little evidence to support this conclusion. As to the
contents of crimes against humanity, I was confident that the specific inclusion of rape
in Article 5 of the ICTY was amply supported by customary international law. Thus,
forty-eight years after the Nuremberg Charter was adopted, a new formulation of crimes
against humanity emerged in international criminal law, which I had the privilege of
drafting.

Shortly thereafter, the Security Council established in 1994 the International Criminal
Tribunal for Rwanda (ICTR)." Article 3 of the ICTR Statute contains a definition of
crimes against humanity that differs from the one in Article 5 of the ICTY. The new
definition removed any required connection between crimes against humanity and a
conflict of any type. This removal of the war connection was as radical a change in the
nature of the crime as was the 1945 Charter’s definition in comparison with the post World
War [ efforts of 1919, but it was needed because of the nature of the Rwandan conflict.

After the establishment of the ICTY and the ICTR, work on the International Criminal
Court (ICC) began in 1995 when the General Assembly established an Ad Hoc Commit-
tee for the Establishment of an International Criminal Court. It was my privilege to have
been elected as its vice chairman. The Ad Hoc Committee worked on the basis of the
ILA’s 1994 Draft Statute, which did not contain a definition of crimes against humanity.
Thus, the Ad Hoc Committee had to start working on a new definition. At that time, |
proposed a text combining the features of Article 5 of the ICTY Statute and Article 3
of the ICTR Statute. That text was subsequently expanded by the General Assembly’s
Preparatory Committee for the Establishment of an International Criminal Court, which
served from January 1996 to April 1998. It also was my privilege to have been the vice
chairman of this committee. In that capacity I continued to work on the definition of
crimes against humanity.”* Subsequently, I had the honor of being elected as Chair-
man of the Drafting Committee of the United Nations Diplomatic Conference on the
International Criminal Court, which was held in Rome, June 15 to July 17, 1998.3 The
Diplomatic Conference succeeded in the adoption of the ICC Statute, which defined
crimes against humanity in Article 7, as the Preparatory Committee had proposed. Article
7 included a state policy requirement, and the war-connecting link was removed.

9 This was evidenced in the ICTY's first case. Prosecutor v. Tadié¢, Case No. IT-g4-1-A, Judgment (Jul.
15, 1999) [hereinafter Tadi¢ Appeals Judgment]: Prosecutor v. Tadi¢, Case No. IT-g4-1-T, Opinion and
Judgment (May 7, 1997) [hereinafter Tadi¢ Trial Judgment].

'@ Report of the International Law Commission Covering Its Second Session, (1950) 5 UN. G.A.O.R. Supp.
No. 12, UN. Doc. A/1316 [hereinafter 1950 ILC Report].

"' $.C. Res. 955, U.N. SCOR, 49th Sess., U.N. Doc. SIRES/g55 (1994).

'* M. CuErir Bassiount, I- The LEGISLATIVE HISTORY OF THE INTERNATIONAL CRIMINAL COURT: INTRO-
DUCTION, ANALYSIS, AND INTEGRATED TEXT (2005) |hereinafter Bassiount, LEGISLATIVE HISTORY OF THE
ICC].

> The Rome Statute of the International Criminal Court (ICC), 17 July 1998, U.N. Doc. AICONF.183/o,
reprinted in 37 LL.M. 999 (1998).
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This book is, therefore, the result of my many years of work as an academic and as a
participant in international legislative efforts. These experiences were rich and rewarding
and provided me with useful insights, which, hopefully, will benefit the reader. This is
a new book, not merely an update of previous editions of CRIMES AGAINST HuMANITY
IN INTERNATIONAL Law. This book includes all of the jurisprudential developments of
CAH, from the post-World War II proceedings to the ICTY, ICTR, and ICC, as well as
the mixed-model tribunals and relevant national prosecutions.

This Preface would not be complete if I did not also express my belief that the world
community must develop a commitment to the prosecution of those who commit crimes
against humanity, irrespective of time, place, and the identity or status of the perpetrators
or victims. The motivation for that urging is not vindictiveness, but a belief in the need to
provide accountability and victim redress. Prosecutions for such crimes must evidence, if
nothing else, our human solidarity with the victims of such crimes — that is the least that
we can do for them — as well as uphold our values. Along with this urging, I must also
add a word of caution to all those engaged in such efforts — the greater the magnitude of
the human depredations, the less it can countenance any type of compromise.

As one who has had direct personal experience with the human suffering of so many
victims of these and other international crimes, I must bear witness. That is what I have
tried to achieve in this book.

M. Cherif Bassiouni
Chicago, March 201
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