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Series Editor’s Foreword

Steef M. Bartman*

Piercing the corporate veil has always been a somewhat controversial subject in
legal theory and practice. On the one hand this judicial technique is sometimes
indispensable to optimally attune legal reasoning in case law to economic reality,
and—by doing so—to offer a reasonable solution to a subsidiary’s creditor in the
form of recourse against the parent company. On the other hand this reasoning
prima facie seems to imply a violation of one of the basic features of corporate
law itself, namely the concept of the company as a separate legal entity being
solely liable for its own debts. Ms. Vandekerckhove’s monumental book shows
that in most European jurisdictions—civil law and common law systems alike—
courts are quite creative in finding a workable route between the Scylla of
upholding the legal system and the Charibdis of the needs of legal practice. The
basis for veil piercing may be different—identification, abuse of legal personality
or false appearance, tort or a specific statutory rule—from a substantive point of
view the criteria applied are more or less the same. Also, as regards the question
of the applicable law—covered by Part III of the book—the outcome of case law
in various European jurisdictions is fairly comparable. In view of the ever
intensifying internationalization of business and the growth of group structures in
Europe and beyond, this is a comforting conclusion. We are glad—and proud—to
present Ms. Vandekerckhove’s book as Volume 2 in the CECL Series on
European Company Law.

*  Professor of Company Law, Faculty of Law, Leiden University, the Netherlands, and coordina-
tion director of the Centre for European Company Law, the Netherland (www.cecl.nl).
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Foreword

The quintessence of a corporation is its separate legal personality which makes that it
cannot engage the individual shareholders’ liability. Exceptionally, however, a
shareholder may be held liable despite the corporation’s separate personality and
limited liability. Such piercing of the corporate veil is one of the most debated issues
of company law.

The literature on the topic is abundant and court decisions are numerous.
However, they nearly always focus on a given legal system and on the specific
context where the piercing is envisaged.

Karen Vandekerckhove’s perspective has risen above domestic law and topical
context. She examines the piercing of the corporate veil under the common law (US
and UK) as well as under the civil law (Germany, Belgium, France and The
Netherlands). She not only focuses on the many legal systems where corporations
belonging to the same group remain separate legal entities but also on German law
and, to a certain extent, EU or OECD practice — where they are considered part of an
economic group.

Within each legal system she subjects the companies’ liability to a fourfold
litmus-test, reflecting four hypotheses where piercing the corporate veil is most
solicited: undercapitalization, fraudulent transfer of assets or asset-stripping,
unduly continuation of loss-making activities and the appearance as an economic
unit. The legal theories that allow piercing of the corporate veil go from general
principles such as the alter ego and abuse doctrines, over contractual schemes,
such as fraud, agency and breach of contract, over corporate law, such as director’s
liability and subordination of shareholders’ claims, to torts and insolvency law.
Dr. Vandekerckhove not only places each of these theories in their respective
context but ably shows their interrelation.

In view of the great variety of piercing-techniques and the different conflict of
laws approaches in Europe and the US, the relevant law to admit piercing in
transnational situation, differs as well. Here again, the respective solutions (lex
societatis, lex fori, lex concursus, lex causae) are analyzed clearly and in great detail.

The depth and multilevel comparative analysis makes this book a treasure
chest for those who study company law or conflict of laws. Moreover, thanks to
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its clear and systematic country-by-country descriptions, it offers also precious
guidance to the international lawyer who wants to hold shareholders liable but is
not sure where and on which grounds he should best do so.

Karen Vandekerckhove obtained a Doctorate in 2005 from the Leuven Law
School with an earlier version of this book. Her research was financed by the
Flemish Fund for Scientific Research.

As her ‘directeur de these’, I much appreciated Karen’s professionalism,
intelligence and practical mind, which she uses fully in her present position at the
E.U. Commission, streamlining conflict of laws and procedural law.

Prof. Hans Van Houtte, June 2007
Institute for International Trade Law
Kuleuven (Belgium)
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