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Employer’s Guide to Health Care Reform
2015 Edition
by Brian M. Pinheiro, Jean C. Hemphill, Jonathan M. Calpas, and Kurt R. Anderson

Employer’s Guide to Health Care Reform is designed to assist employers in strategizing and updating their health
and welfare benefit plans to comply with the Patient Protection and Affordable Care Act and the Health Care and
Education Reconciliation Act of 2010 (which are collectively referred to in this Guide as the Affordable Care
Act). Along the way, the book identifies opportunities created by the Affordable Care Act for employers to
control or reduce their overall health benefit spending. It offers step-by-step guidance to employers struggling to
keep up with the rapid pace of changes affecting their health benefit plans. In particular, this edition discusses the
major elements of the Affordable Care Act that became effective in 2014—the individual mandate and the
establishment of federal and state Exchanges—and describes in detail the employer pay-or-play rules (also called
the ‘‘employer mandate™) that will go into effect in the near future.

Highlights of the 2015 Edition

The Affordable Care Act reflects lawmakers’ ambitious goal of transforming the delivery of health care in the
United States. Notwithstanding its length, the ACA leaves many of the details of health care reform in the hands
of the federal agencies, including the U.S. Departments of Health and Human Services (HHS), Labor (DOL),
and Treasury (IRS). Since the enactment of the Affordable Care Act on March 23, 2010, federal regulators have
been churning out reams of regulations, procedures, and sub-regulatory guidance to implement the new law.
In this edition, you will find discussion of the latest health care reform developments and detailed explanations
of these important topics:

®*  Implementation of the individual mandate, which was declared constitutional in the U.S. Supreme Court’s
landmark decision National Federation of Independent Business v. Sebelius, including the transitional relief
and enforcement delays affecting certain individuals (see Section 2.01)

®  The new requirement for employers with self-funded health plans and insurers to report information to the
IRS regarding minimum essential coverage (see Sections 2.02 and 3.05)

®  The transitional relief and enforcement delays for the employer pay-or-play requirements, which provide
flexibility for certain large employers in 2014 and 2015 (see Sections 3.02 and 3.04)

®  New rules providing flexibility to employers subject to the employer mandate for certain classes of
employees, including volunteers, working students, and adjunct faculty (see Section 3.03)

® A new chapter to help employers make strategic decisions about the design of their health plans in light of
the employer mandate, the advent of *‘private” exchanges, and the availability of certain other techniques
for delivering health benefits to employees (see Chapter 5)

®  New guidance on how employers may integrate health reimbursement arrangements (HRAs) with other
health coverage to satisfy the requirement to provide ‘‘minimum essential coverage’ (see Section 6.01)

®  Recent guidance regarding what constitutes preventive care, and how plans can satisfy the requirement to
provide preventive care without cost-sharing (see Section 6.03)




Expanded rules to encourage employers to provide wellness programs to employees (see Section 6.09)

Additional guidance from HHS on what constitutes an *‘excepted benefit’’ that would be exempt from many
of the ACA requirements (see Section 7.04)

Step-by-step guidance on employers’ compliance with the new reporting requirements arising out of the
ACA (see Sections 2.02 and 3.05 and Chapter 8) '

An update on medical loss ratio (MLR) rules and experience (see Section 8.05)

The new electronic transaction standards added by the ACA to the list of standards established by HIPAA,
including the requirement for certain health plans to obtain a health plan identifier (HPID) in 2014 (see
Section 9.03)

An update to the Medicare Part D thresholds, as modified by the ACA (see Section 9.06)

Detailed guidance on the ““Cadillac’ tax scheduled to become effective in 2018, including suggestions for
employers that are already starting to plan for the imposition of the new tax (see Section 10.01)

An update on the amount and reporting of the transitional reinsurance fee payable by insurers and employer-
sponsored group health plans in 2015 (see Section 10.04)

Religion-based challenges to certain provisions of the ACA, such as those relating to contraceptive cov-
erage (see Section 12.04)

Challenges to the authority of federally facilitated Exchanges to provide premium tax credits (see Section
12.05)

In addition, the 2015 Edition provides examples, charts, and appendices containing important guidance, a list of
useful acronyms, and an updated Index.

For questions concerning this shipment, billing, or other customer service matters, call our Customer Service
Department at 1-800-234-1660.
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PREFACE

“What does health care reform really mean?”’ This is the question we have heard over and over again since
the summer of 2009 from clients, friends, neighbors, and family members, and even from total strangers calling
and e-mailing in to television and radio shows. Media reports focused on some of the more scandalous rumors,
including the now infamous *‘death panel” debate among national politicians. Somehow, new legislation that
meant so much for so many seemed to be understood by so few.

Beginning in the summer of 2009 and continuing through the first half of 2014, we undertook to educate
ourselves and to explain to our clients (many of whom are employers) exactly how and why health care reform is
relevant. Along the way, we discovered that health care reform is having a significant impact on virtually every
employer, and presents some cost-savings opportunities upon which employers who are paying attention can
capitalize. Debate over health care reform rages on in Congress (in the form of amending legislation), in the courts
and among the states, which are playing a significant role in the implementation of the Affordable Care Act.

In 2013, the focus shifted to the U.S. Department of Health and Human Services (HHS) and the states, which
were working feverishly to design and implement Affordable Health Care Exchanges, one of the centerpieces of
health care reform, that opened in January 2014. Employers, after being granted a one-year reprieve (until 2015)
from the employer pay-or-play rules, need to analyze whether their group health plans will avoid the pay-or-play
penalties. While the landmark 2010 legislation created a blueprint for health care reform in the United States, we
are certain that the specifics will continue to evolve in 2015 and future years.

We wrote this book to serve as a guide to health care reform for employers. We tried to be comprehensive
while still providing practical pointers. We hope you find this book to be as helpful as we have found the process
of writing it to be interesting.

Brian Pinheiro
Jean Hemphill
Jonathan Calpas
Kurt Anderson
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CHAPTER 1

INTRODUCTION

It has been five years since the enactment of the Patient Protection and Affordable Care Act
(PPACA), commonly known as the Affordable Care Act (ACA), and employers are still wondering
how to comply with the Act, how to structure their employee health benefit plans to provide cost-
effective benefits, and how to take advantage of any opportunities created by the Act. Employer’s Guide
to Health Care Reform addresses each of these questions for employers.

The health care reform effort launched in 2010 is a once-in-a-generation overhaul of about one-
sixth of the United States economy.' In a landmark decision, the U.S. Supreme Court determined that
the ACA is constitutional and, barring repeal, is here to stay.?> Health care reform could fundamentally
alter the manner in which health care benefits are provided to Americans, potentially shifting from an
employment-based system to an individual-based system run through ‘““Exchange” marketplaces
organized at the state level. Shortly after signing the PPACA on March 23, 2010, President Obama said:

I said this once or twice, but it bears repeating: If you like your current insurance, you will keep your
current insurance. No government takeover; nobody is changing what you’ve got if you’re happy with
it. If you like your doctor, you will be able to keep your doctor. In fact, more people will keep their
doctors because your coverage will be more secure and more stable than it was before I signed this
legislation.?

While the Affordable Care Act does not force individuals to drop or change their coverage, it
remains to be seen whether employers, through which many individuals currently have health insurance
coverage, decide to continue to provide the same type of coverage in light of the health care reform
changes. Because health care reform has been (and will continue to be) implemented piecemeal over the
next several years, subject to intervening federal and state election cycles, it is difficult to predict what
the health care system will look like in the future. Legislative changes, regulatory interpretations, court
decisions, and marketplace reactions all will shape the manner in which health care reform is
implemented.

In 2014, two of the three major provisions of the ACA have taken effect—the ‘‘individual
mandate,”’ which requires individuals to enroll in health coverage or pay a penalty, and the institution
of federal or state Exchanges (also called Marketplaces), where individuals and some small employers
can purchase their own health insurance coverage. A third major provision, the employer pay-or-play
requirements (also called the ‘‘employer mandate’”), has been delayed until at least 2015. In court, one
federal appellate court has declared that Exchange subsidies may not be offered in the majority of states

! See PPACA § 1501(a)(2)(B) (finding that ““[n]ational health spending is projected to increase from [$2.5 trillion], or 17.6 percent of
the economy, in 2009 to [$4.7 trillion] in 2019"). See also Executive Office of the President, Council of Economic Advisors, The
Economic Case for Health Care Reform, http://www.whitehouse.gov/assets/documents/CEA_Health_Care_Report.pdf, at 1 (June
2009) (providing that health care expenditures represent almost 18 percent of GDP in 2009 and are projected to rise to 34 percent of
GDP by 2040); Congressional Budget Office, The Long Term QOutlook for Health Care Spending, http://www.cbo.gov/ftpdocs/87xx/
doc8758/MainText.3.1.shtml, at 3 (indicating the total spending on health care for 2007 equaled about 16 percent of the United States GDP
for that year).

% National Fed'n of Indep. Bus. v. Sebelius, 567 U.S. , 132 8. Ct. 1133 (2012).

3 President Obama, remarks at the U.S. Department of the Interior (Mar. 23, 2010), http://www.whitehouse.gov/the-press-office/
remarks-president-and-vice-president-health-insurance-reform-bill-department-interior.
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that have opted to have the federal government establish their Exchanges, calling into question whether
the individual mandate and the employer mandate will continue to stand.

The breadth and depth of the changes to the U.S. health system set forth in ACA, the tens of
thousands of pages of regulations and other official guidance implementing various provisions of the
Act, and the protracted and divisive political process that led up to and has followed enactment, all have
contributed to the substantial confusion among employers that have to comply with the Act. The 2015
Edition of Employer’s Guide to Health Care Reform discusses the following important issues for
employers:

Chapter 2 explains the individual mandate, which is sometimes referred to as ‘‘individual
enroll-or-pay.”” Beginning in 2014, all individuals must enroll in health coverage or pay a
penalty, unless an exemption applies. The U.S. Supreme Court, in National Federation of
Independent Business v. Sebelius, determined that the individual mandate was constitutional.

Chapter 3 describes the corollary to the individual mandate for employers—the ‘‘employer
pay-or-play.”” Beginning in 2015, employers with 100 or more full-time equivalent employees
must offer health coverage to their full-time employees or pay a penalty. Beginning in 2016,
employers with 50 or more full-time equivalent employees must offer health coverage to their
full-time employees or pay a penalty. The employer pay-or-play rules are complex, and it is
easy for employers to make an inadvertent error that results in a substantial penalty.

Chapter 4 discusses the health care ‘‘Exchanges’’ or ‘“Marketplaces’” that opened for business
in 2014. In each state, a federally run or state-run Exchange allows individuals and some small
businesses to purchase health insurance from a variety of private health insurers. In addition,
the Exchanges offer a series of income-based subsidies to assist lower-income individuals in
purchasing affordable health insurance.

Chapter 5 explains in detail the types of strategic decisions that employers need to face as a
result of the Affordable Care Act. While full compliance with the ACA will avoid penalties
under the “‘pay’’ portion of employer pay-or-play, that may not be the most cost-efficient
outcome for every large employer. Some employers might have workforces that are better
suited to get subsidized coverage through an Exchange, and that approach may make better
economic sense for the employer and its employees.

Chapter 6 discusses the basic changes to health plan design that have become effective under
the ACA since 2010. These are the nuts and bolts of health care reform for employers—from
the elimination of preexisting-condition exclusions, to the requirement to cover preventive
health services without cost-sharing, to the required changes to the claims and appeals process.
Employers will need to amend their plan documents and communications materials to reflect
the changes.

Chapter 7 describes in detail certain exemptions from the ACA requirements. Grandfathered
health plans will allow an employer to avoid some, but not all, of the health care reform
changes. Plans that cover only retirees or those that provide certain ‘‘excepted’ benefits, on
the other hand, can be exempt from most of the ACA’s market reform requirements. Employers
will need to carefully consider whether they can or should take advantage of these exemptions.

Chapter 8 addresses the reporting, transparency, and accountability requirements that the
ACA imposes on employers, group health plans, and health insurance issuers. This
chapter also describes the types of information that will become available to individuals about
their health coverage options either directly from their employer (or health plan sponsor) or
through a United States Department of Health and Human Services Web site.

1-2



INTRODUCTION

Chapter 9 explains some additional operational changes in the ACA that will have a direct or
indirect effect on employers, including new nondiscrimination requirements applicable to
insured group health plans and new electronic transaction standard requirements.

Chapter 10 examines the new taxes and other revenue raisers included in the ACA that will
impact employers directly or indirectly. Chief among the new taxes is the “‘Cadillac’ tax,
which is a 40 percent excise tax on health coverage that is determined to be too valuable to
employees and their dependents. Although the Cadillac tax is not scheduled to become
effective until 2018, employers that could be subject to it (and, particularly, unionized employ-
ers) should start to consider strategies for avoiding the Cadillac tax down the road.

Chapter 11 addresses the significant temporary (now historical) programs that were estab-
lished to preserve, extend, or expand coverage to the demographic groups most likely to be
uninsured: high-risk individuals, early retirees, and young adults. These programs generally
expired by the beginning of 2014.

Chapter 12 discusses various legal challenges to the constitutionality of the Affordable Care
Act, including the U.S. Supreme Court’s landmark 2012 decision in National Federation of
Independent Business v. Sebelius, as well as the more recent 2014 cases addressing whether
certain companies could avoid the requirement to provide preventative contraceptive coverage
without cost-sharing on religious grounds (Hobby Lobby Stores, Inc. v. Sebelius)* and whether
subsidies can be offered in federally established Exchanges (Halbig v. Burwell and King v.
Burwell).?

The 11 appendices in Employer’s Guide to Health Care Reform provide handy references to
primary source guidance issued by the regulatory agencies, relevant forms and instructions, and model

notices.

4 Hobby Lobby Stores, Inc. v. Sebelius, 133 S. Ct. 641 (2012).
3 Halbig v. Burwell, No. 14-5018 (D.C. Cir. July 22, 2014); King v. Burwell, No. 14-1158 (4th Cir. July 22, 2014).
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