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Chapter 1

Experts and Expertise in Legal and
Regulatory Settings

Gary Edmond and David Mercer

Introduction

Who is an expert? How is expertise authorized? How are the opinions of one
expert to be weighed against those of another? Can experts be trusted? What are
the responsibilities of an expert? Are the legal and regulatory demands placed on
experts distorting expert practice? How should courts and regulators deal with new
technological processes and knowledge claims? What processes or institutional
designs will produce the most appropriate forms of expertise? How do we prevent
experts from becoming advocates or ‘hired guns’? How do our visions of society
shape our responses to expertise (and vice versa)? While many of these questions
are not new, what binds the contributions to this book is an empirical orientation
explicitly sensitive to changing discourses about science and expertise and the
emergence of new institutional forms and procedures.

Most of the chapters have been shaped by recent and intense debate over the
nature of expertise (see, for example, Turner 2001; Collins and Evans 2002).
Renewed interest in expertise seems to have been prompted by a series of crises,
public controversies and litigation clusters, many of which are ongoing. ‘Mad cow’
disease, genetically modified organisms, environmental pollution, the regulation of
domestic economies, the efficacy and distribution of pharmaceuticals, recognition
of indigenous knowledges, changes in forensic science, institutional reform and the
ethical dimensions of expertise have brought expertise to the forefront of
contemporary politics, law and regulation. As the subject matter for this collection,
these examples provide a clear indication of the continuing significance of experts
and expertise in public life. Protracted controversies, unimaginative proposals for
reform, the prevalence of polemical concepts such as ‘junk science’ and
impediments to public participation all point toward limitations in much
contemporary theory and practice.

Most commentators treat the concepts of expert and expertise as non-
problematic. The concepts are presented as predetermined, temporally and spatially
stable, quite often obvious, and even natural. Typically, ‘experts’ from specific
fields, occupations or with special skills—perceived or represented as relevant—
are identified and their ‘expertise’—whether skills, opinions, authority and so on—
invoked, evaluated or criticized. Problems tend to arise when experts stray beyond
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their proper sphere, misrepresent their knowledge or experience, exaggerate
degrees of certitude and disregard the standards (or norms) of their field or
profession. In contrast, the essays in this text encourage the reader to dispense with
some of these commitments in order to direct attention to the roles played by
experts and expertise in real world situations.

Questions around what counts as expertise and who is an expert need to be
examined in context. What ought to be considered as ‘context’, along with its
perceived significance, will vary. It will depend on the stakes involved, the issues
being considered, the resources available, the strength of institutional traditions,
rules and procedures, the position of institutions in the particular legal or
regulatory hierarchy, the audiences, and the interests of experts and those engaging
them. What we can suggest is that expertise has no natural condition. Definitions
of expertise, like the development, mobilization, appropriation and representation
of expertise, are always situated, always purposive. That some experts and some
forms of expertise appear mundane, institutionally appropriate or uncontroversial
should not disguise the historical emergence of different kinds of expertise, the
roles of legal and regulatory institutions in the social legitimation of specific kinds
of expertise, competition between individual experts or entire fields, and
continuing professional and institutional dynamics.' Attention to context extends
the analytical focus beyond the technical content of expertise.

The following essays provide a challenging response to much of the existing
literature on expertise in legal and regulatory settings. Each of the studies
problematizes the ostensibly orderly operation of legal and regulatory institutions,
especially in relation to the roles played by experts and expert knowledge. Each, in
its own way, could be read to suggest that attempts to design (or reform)
institutions and procedures to produce (non-problematized forms of) objective,
neutral, impartial or reliable knowledge might be incorrigible. None of the
contributors makes recourse to such simplistic images of expertise, accepts expert
rhetorics at ‘face value’ or adverts to the need for, or possibility of, acquiring more
objective knowledge. To suggest that expertise, whether in courts or regulatory
agencies, can be reduced to impersonal formulaic expressions trivializes or
excludes the social, institutional and political dimensions which underlay the
production, management and representation of all expert knowledge. Instead, these
essays illustrate the complexity intrinsic to the production and use of expert
knowledge during the transition from specialist to other domains—particularly
policy formation, regulatory standard-setting and litigation. Consequently, our
understanding of the production and use of specialized knowledges and skills is
infused at every stage with potential socio-political significance.

The essays might also be read in a way that suggests the need for caution.
There may be a need to temper the expectations we place on institutions,
procedures, experts and decision-makers. The contributions, therefore, raise
important and enduring questions about the shapes of our legal, regulatory and
political institutions and the nature and roles of expertise in contemporary
democratic societies (see Albury 1983; Ezrahi 1990).



