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COURT OF APPEAL.
Oct. 12 and 13, 1944.

COLLETT v, NATIONAL FUR
COMPANY, LTD.

Before Lord Justice Scorr, Lord
Justice pu Parcq and Lord Justice
MorToN.

Negligence—Bailee—Loss of plaintiff’s fur
coat from defendant company’s store—
Coat, bought by plaintiff from defendants,
'retumed for purposes of minor alteration
—Plaintiff a valued customer—No charge
made — Relationship between parties —
Degree of care to be shown by defendants
—Onus of proof—No evidence of ‘* break-
ing i ""—Safeguards taken by defendants
and their staff—ILiability of company for
negligence of staff.

———Held, by HuMPHREYS, J., that the
coat was held by the defendants ‘under a
contract of bailment entered into for the
mutual benefit of both parties, i.e., for
good  consideration, and that the
defendants were under a duty to take that
degree of care to be expected of a firm of
high standing; that the loss must have
occurred through the gross negligence or
tortious act of a member of the
defendants’ staff, for which the defendants
were liable; and that therefore the plain-
tiff was entitled to recover.

Appeal by defendants dismissed.

Per pu Pircq, L.J.: There could only
be one other possible answer—it may be
that it would be a possible answer in law
if the facts justified it, and I express no
opinion about that because it is a question
that.I need not go into—and that would
be to prove that it was not negligence but
a criminal act on the part of one of the
defendants’ servants which was the cause
of the loss. But the learned Judge has
not found that there was any criminal
act, and 1t would have been wrong for him
to have done so. There was no evidence
on which it wonld be possible to malke

even a suggestion of guilt against any of
the persons concerned.

Though there may be a doubt about the
question how far a bailee is absolved if the
property in his care i3 stolen by one of his
servants, this much is clear. If the bailee
chooses to allege that the reason of the loss
was the criminal act of one of his servants
he, the bailee, must prove it. I do not
mean that it must necessarily be proved
by evidence called by him, but he must be
in a position to say to the Court: ** On the
whole of this evidence the only conclusion
to which the Court can reasonably come
is that it was the crime and not the
negligence of my servant which occasioned
the loss.”” As there was no evidence on
which the learned Judge could have come
to such a conclusion, the point does not
arise. Therefore, we are left in this
position, us it seems to me, that only
negligence on the part of somebody in the
employment of the defendants can account
for what in fact we know did haf:pen As
my Lord has said, it is quite clear upon
whom the burden lies, Dbut apart
altogether from any questwn of burden of
proof, it seems to me that, putting the
s:mple question: Is it more Likely or not
on these facts that there was negligence?
the answer, wherever the onus lay, could
only be that it is more likely thut there
was negligence.

This was an appeal by the National I'ur
Company, Ltd., of Brompton Road, London,
S.W., from a judgment of Mr. Justice
Humphreys (77 LlL.L.Rep. 367) upholding a
claim by Mrs. Annie Collett, of Grosvenor
House, Park Lane, London, W to recover
from the company £1000 in respect of the loss
of a mink fur coat which had been delivered
to them for alteration.

Mr. F. W. Beney, K.C., and Mr. Valentine
Holmes (instructed by Messrs Titmuss, Sainer
& Webb) -appeared for the appellants, Mr.
Gilbert Paull, K.C., and Mr. H. G. Robertson
(instructed by Messrs. Simmons & Simmons)
represented the respondent.

Mr. Beney said that there was no dispute
as to the ownership of the coat, or its value,
or that the onus was on the appellants to
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prove that they took all reasonable steps for
its safety. Mrs. Collett was an old and valued
customer of the appellants, and if the dispute
had been hetween her personally and them-
selves this action would not’ have been
necessary. But the coat had been insured and
the insurers had paid her under the policy.

CounsEL  criticised the judgment on the
ground that the Judge's findings of facts ware
not supported by the evidence. He found that
the coat was stolen during ordinary business
hours by a thief of extraordinary ingenuity,
and yet he seemed to think that it was gross
negligence for some assistant to allow herself
to be tricked by the thief. He also suggested
connivrnee by some assistant. Yet there was
not a rag of evidence to justify any such
suggestion, and no attack of any kind was
made on her. In short, the Judge's findings
of fact were inconsistent and indefinite. The
loss of the coat could have taken place without
any negligence, and there were several ways in
which it could have so taken place. The onus
was on Mrs. Collett to show that there was
negligence.

JUDGMENT.

Lord Justice SCOTT: Mr. Beney has argued
this case for the appellants very powerfully
and with great moderation; but he has quite
failed to convince me that the judgment of the
learned Judge who tried the case was in any
way wrong. I agree so substantially with Mr.
Justice Humphreys that 1 do not ?ropose to
deal in any detail with the facts of the tase.
I will outline them very, very shortly.

The claim was by a lady who had left a very
valuable coat, worth, according to the agree-
ment in the Court below, £1000, with the
National Fur Comgany, Ltd., in Brompton
Road, from whom she had recently bought it,
for a slight repair. They did the repair and
indicate(f to her that the coat was ready. She
came with a view to taking it away and found
it was not there. The action was brought by
her at the instance of her insurers to recover
its value from the defendants, as bailees for
reward in connection with the repair of the
coat.

In ihose circumstances, it was recognised by
Counsel for the defendants in the Court below
that the onus of proof that the loss had taken
place without any failure to exercise reasonable
care to keep it safe on their part rested on the
defendants. Some formal evidence was called
on behalf of the plaintiff, and then the
defendants ¢alled their witnesses.

The shop faces Brompton Road with its side
towards Ovington Gardens. There is a show-
room in front. At the back of the showroom
on the right-hand corner on the Ovington
Gardens side as you go in, there is a little
lobby with a door into it from the showroom
and with a door out of it into a closed store
some 14 ft. by 12 ft., in which there were six
ground stands for carrying furs, on the left-
hand side as one went in.

When the coat had been repaired it was put,
on Tuesday, Mar. 9 upon t{:e farthest stan
but one on the end of it nearest to the passage-
way, and it was last seen there by any witness
for the defendants on Friday morning,
Mar. 12, three days before the plaintiff came
on the Monday to fetch it.

The arrangements made by the defendant
company were that their three shop assistants
should never all leave the showroom at the
same time, and that one of them should
accompany any customer round the showroom.
Only on very rare occasions did they ever
allow a customer to go into the storeroom, and
then only if accompanied by one of the
assistants.

The assistants were called and gave evidence
that they did not know how the coat could
have been stolen. It was common ground in
the Court below, conceded by the managing
director of the defendant company, that the
theft must have taken place during ‘‘ business
hours,”’ between the time when it was seen on
the Friday and the Monday when the plaintiff
came in for her coat, business hours being from
9 30 in the morning until 5 30 or 6 o’clock in
the evening,

The learned Judge, having heard the whole
of the evidence very carefully, came to the
conclusion, orn the balance of probabilities,
that the defendants had mnot discharged the
burden upon them of satisfying him that the
loss had taken place without any default or
want of reasonable care on the part of the
defendants as bailees. He gave his reasons
in detail, into which I do not propose to go.

The chief assistant was cross-examined as
to her having told the detective and the
assessor for the insurance company, with
whom the plaintiff had insured her coat, that
the coat had been stolen from one of the stands
in the storeroom which was quite close to the
little lobby by which it was entered; whereas,
in fact, her evidence and the evidence of the
other assistants was that it was on the stand
farthest but one from the lobby.

The learned Judge said that there being no
explanation at all tendered by the defendants
as to how it was possible for the coat to have
been taken out of the storeroom into and
through the showroom and so into the street
during business hours without some dereliction
from duty on the part of one or other of the
assistants, he was bound to come to the
conclusion that the defendants had not
discharged the burden of proof upon them.

I think that is the right view of the case,
and I will leave it there with this further
observation only: that I agree with the judg-
ment of the learned Judge. Taking it as a
whole, T see no ground for any real criticism
of it, though some passages may call for a
little explanation. The appeal must be
dismissed with costs.

Lord Justice DU PARCQ: I agreo that this
appeal should be dismissed, and I wish only
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to add a few sentences because my Lord has
already, if I may say so, put the matter clearly
and succinctly,

The question we have to decide in this casé
is: Ought we to disturb the finding of the
learned Judge that the defendants have not
proved that this coat was lost without negli-
gence on their part? Have they shown that
its loss was not gue to their negligence or that
of their servants, for whose acts or omissions
they are responsible? Having listened with
interest to Mr. Beney’s able argument, I am
bound to say that I cannot for a moment doubt
that the learned Judge gave the right answer
to the question which he had to decide.

This cpat disappeared in such circumstances
and at such a time that it must somehow have
got out into the street through the showroom.
When the question is asked, in those circum-
stances, is the loss to be attributed to some
negligence on the part of the defendants’
servants, or is it as consistent or more
consistent with the known facts that it
disappeared without negligence on the part
of the defendants' servants, I can only say
that it seems to me quite impossible to answer
that question by saying that the disappearance
of the coat is consistent at all with' proper
care having been taken by all the defendants’
servants, or with their all having done their
duty. There could only be one other possible
answer—it may be that it would be a possible
answer in law if the facts justified it, and I
express no opinion about that because it is
a question that I need not go into—and that
would be to prove that it was not negligence
but a criminal act on the part of one of the
defendants’ servants which was the cause of
the loss. But the learned Judge has not found
that there was any criminal act, and it would
have been wrong for him to have done so.
There was no evidence on which it would be
possible to make even a suggestion of guilt
against any of the persons concerned.

Though there may be a doubt about the
question how far a bailee is absolved if the
property in his care is stolen by one of his
servants, this much is clear. If the bailee
chooses to allege that the reason of the loss
was the criminal act of one of his servants, he,
the bailee, must prove it. I do not mean that
it must necessarily be proved by evidence
called by him, but he must be in a position
to say to the Court: ““ On the whole of this
evidence the only conclusion to which the
Court can reasonably come is that it was the
crime and not the negligence of my servant
which occasioned the loss.”” As there was no
evidence on which the learned Judge could
have come to such a conclusion, the point does
not arise. Therefore, we are left in this
position, as it seems to me, that only
negligence on the part of somebody in the
employment of the defendants can -account for
what in fact we know did happen. As my
Lord has said, it is quite clear upon whom the
burden lies, but apart altogether from any

question of burden of proof, it seems to me
that, putting the simple question: Is it more
likely or not on these facts that there was
negligence? the answer, wherever the onus
lay, could only be that it is more likely that
there was negligence.

1 think that the learned Judge came to a
perfectly right conclusion. His judgment is
very full and very careful. There is no judg-
ment, however careful, which cannot be
criticised at some point, because not everybody
attaches the same weight to all the reasons
which may be given for the conclusion
reached. 1 am bound to say that none of the
criticisms made shakes me at all in my view
that the learned Judge rightly decided this
question of fact.

Lord Justice MORTON: I agree that this
appeal must be dismissed, but I should like to
say, having regard to some passages in the
judgment of the learned Judge, that I see no
reason for concluding that any of the
employees of the defendant company were
guilty of any sort of dishonesty.

As it seems to me, this mink coat having
disappeared from the defendant company’s
premises, the learned Judge had ultimately to
choose between two possible explanations of
its disappearance, One was that every member
of the defendant company’s staff did his or her
duty exactly as it was laid down but that
nevertheless some thief of amazing ingenuity
succeeded in abstracting the coat. The other
possible explanation was that some member of
the company’s staff failed to carry out his or
her duty to the full as it was laid down, and
t}l]mfst the thief was enabled to carry out the
theft.

The learned Judge has chosen the second of
these alternatives as being the more likely
and I agree, apart from any question of
burden of proof which undoubtedly lay upon
the defendants, that that was the proper
conclusion to arrive at.

It seems to me that a perfectly possible
explanation of how the theft occurreg was that
at some time during the relevant period the
showroom was left empty., There was an
absence of the employee which later on the
employee in question genuinely forgot,

In those circumstances, while I entirely
agree with the conclusion at which the learned
Judge arrives, I do not find it necessary to
lay any sort of suggestion of dishonesty upon
any of the employees of the appellants. I
agree that the appeal must be dismissed.

Mr. Pavrin: The appeal will be dismissed
with costs?

Lord Justice Scorr: Yes.
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COURT OF APPEAL.
Wednesddy, Sept. 27, 1944.

HILL v. HARLAND & WOLFF, LTD,,
AND ANOTHER.

Before Lord Justice Scorr, Lord
Justice MacKinnoNn and Lord
Justice LAWRENCE.

Negligence—Safe means of access—Personal
injuries sustained by plaintiff (appellant)
employed as scaler by first defendants—
First defendants engaged on repair worlk
on board second defendants’ steamer—
Plaintiff’s fall into forepeak—Alleged
failure by defendants (in breach of their
common law duty and|or statutory duty
wnder the Factories Act, 1937) to provide
adequate lighting—Ewvidence as to method
of lighting—Clawm dismissed by HILBERY,
J.—Appeal dismissed.

This was an appeal by Mr. James Hill, of
Buckingham Street, Liverpool, from a
judgment of Mr. Justice Hilbery dismissing
his action brought at Liverpool Assizes against
Messrs. Harland & Wolff, Ltd., of Bootle, and
the Pacific Steam Navigation Company, of
Water Street, Liverpool, claiming damages for
negligence or brescg of duty.

Hill was employed as a scaler in the steam-
ship Orbita, owned by the second respondents,
which was i)eing repaired by the first respon-
dents. On Dec. 9, 1940, while going with a
gang of men down into the forepeak tank of
the vessel, he slipped and fell to the hottom
of the tank. Both his legs were broken and
one had to be amputated.

Appellant’s case was that the respondents
did not provide a safe means of access to the
place of working, the only means of lighting
the way down being candles carried in the
men’s hands, and that this lighting was
inadequate. Mr. Jusitice Hilbery, 1in dismis-
sing the action, assessed the damages to be
awarded to Hill, if he were held to be wrong,
at £3000. Appellant also contended that the
amount of damages was inadequate.

Mr. E. G. Hemmerde, K.C., and Miss Rose
Heilbron (instructed by Mr. Sidney Pearlman,
agent for Messrs.  Silverman & Livermore of
Liverpool) appeared for the appellant; Mr,
F. A. Sellers, K.C.,, and Mr. H. I. Nelson
(instructed by Messrs. Carpenters, agents for
Messrs, Laces & Co., of Liverpool) represented
Messrs. Harland & Wolff, Ltd.; Mr. Wilfrid
Clothier, K.C., and Mr. S. Scholefield Allen
(instructed by Mr. P. F. Walker, agent for
Messrs. Weightman, Pedder & Co., of Liver-
pool) represented the Pacific Steam Navigation
Company.

Counsel for the respondents were not called
upon.

JUDGMENT.

Lord dustice SCOTT: In this case, the appel-
lant, the plaintiff below, was a workman on a
ship in dock at Liverpool in December, 1940.
He was by trade an ordinary dock labourer.
He was then aged 24. He was unable to
continue his trade as a dock labourer because
dock labourers were not reserved. He got a
ticket from the labour exchange representin
him to be a scaler, a particular trade, one o
the tasks of which is to clean down the inside
of water ballast tanks parts of the ship which
are not normally lit at all and which are only
opened in port for the purpose of cleaning or
repairs. Having been received as a scaler by
the foreman in charge, he was put in a gang
of scalers which was sent down to clean the
forepeak of the Orbita. The usual way of
lighting, for reasons given in evidence (which
satisfied the learned Judge, and I entirely
agree with him), is to use candles, the men
carrying their own candles with bits of wire
by which they can fasten them where they
wish. He went down a ladder from the lower
deck into the forepeak. Getting to the bottom
of the ladder he stepped off into the air in the
way described by the learned Judge fell to
the bottom of the forepeak and received serious
injuries.

The action was brought by him on two
grounds, breach of common law duty of care
on the part of his employers, and breach of
statutory duty under the Factories Act, 1937,
against one or other of the two companies
made defendants, the Pacific Steam Navigation
Company, owners of the ship, and Messrs.
Harland & Wolff, who were doing the repairs
over the ship. The learned Judge, who tried
the case at length and gave a very careful,
considered judgment, was unable to believe
the evidence of the plaintiff given four years
after the event, but entirely believed the
evidence of the chargehand and also of the
foreman over the scalers, and came to the
conclusion that the method of lighting by
means of candles was, for the reasons he gave,
a right method, that there was no breach of
statutory duty on the part of the defendants
either at common law or under the statute,
and, even if there had been, that there was
nobody who could be blamed but the plaintiff
himself for stepping off as he did without
making sure as to where he was.

The learned Judge’'s judgment was very
careful. I agree with the whole of it, and in
regard to both grounds of claim think the
appeal should be dismissed as against both
respondents, with costs.

Lord Justice MACKINNON: T agree. This is
an exceedingly hard case,  and we must all have
the greatest sympathy with the plaintiff. But
we must not be tempted by the hardness of
the case to give a wrong legal decision against
the defendants, and the hardness of the case
seems to me the only ground upon which the
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plaintiff can suggest that he ought to have
been given damages below.

I agree that the appeal fails.

Lord Justice LAWRENCE: 1 agree and have
nothing to add.

Mr. HemMmerDE: My Lords, I shall have to
make an application under Sect. 29 (2) of the
Workmen's Compensation Act, 1925, but this
would not be a very appropriate time to make
iV% “}t is really as against Messrs. Harland &

olff.

Lord Justice MacKisnox: I have no doubt
you can agree that.

Mr. Hemwmerpk: If it is left open with
liberty to apply, no doubt we could. There
will probably be some application on the
question of costs.

Mr. Secners: That is the only question.
There is no doubt that the plaintiff is entitled
to workmen's compensation; I do not think
there will be any issue as to the amount. But
your Lordships are familiar with the section,
and when he has taken common law proceed-
ings there is power in your Lordships to grant
some contribution towards the costs of the
defendants.

Lord Justice Scorr: It is within our juris-
diction to order a deduction of costs from the
amount of compensation?

Mr. Seuters: Yes—which I suppose will
have accrued to a substantial amount by now
over a period of four years; and 1 do make
that request to your Lordships.

Lord Justice Scorr: I am anxious to avoid
further costs.
gou to agree the position.

e mentioned again.

Mr. Seruers: If your Lordship pleases.

Lord Justice Scorr: The order will not be
drawn up until we hear further.

Mr. Seciers: [ think it might prevent any
further application to the Court if your Lord-
ships would make some order as to the
contribution to our costs that the plaintiff
should make. Then I think the rest, the
amount and the liability as to workmen's
compensation, would be agreed between us.

Lord Justice Scort: You know the ordinary
definition of charity: A. pities B. and thinks
that C. might do something for him. That is,
of course, very much my feeling at the present
moment

Mr. Spruers: 1 appreciate that, my Lord,
but we have been brought to the Court of
Appeal and have incurred the costs not only
of a trial, which was a very careful one, but
the further costs of an appeal, and there will
be a substantial sum due to the plaintiff,

Lord Justice Scorr: If you see your way to
temper the wind to the shorn lamb——

If not, let the case

I hope it may be possible for’

Mr. SeLuers: In those circumstances, per-
haps the matter had better be postponed and
mentioned to your Lordships again.

Lord Justice Scorr: You can communicate
with my clerk with regard to the form of the
order. Counsel can send a note of the agreed
form of order to my clerk in order to save
further costs if possible.

Mr. SeLLers: If your Lordship pleases.

Mr. CrorniEr: In any event, my Lord, you
will not want to see me.

Lord Justice Scorr: No, Mr. Clothier.



