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FOREWORD

Judge Punjab and Haryana.
High Court.
November 18, 1978.

Foreword by Mr. Justice S. C. Mital, on the Law of Inheritance
in India by Ch. Baryam Singh Saini Advocate, Ambala City.

The law of Inheritance is one of themost Important and
engrossing branch of the civil law, This book represents a
commendable attempt on the part of the author, to deal with,
the subject, in great depth. While, preserving original
approach to the subject, he has taken pains to notice the las-
test leading cases on the subject under appropriate head-
ings. This work embodies, a complete piece of research. Its
ulitility has been enhanced by the author’s analysis of
numerous topics and their discussion in all relevant detail
I have no doubt that this book will be found to be of immense
use to all concerned.

I wish the author, every success in his endeavour.

=

(Justice S.C. Mital)




PREFACE

No doubt, there are various attempts on the law of Succession or
say, inheritance, major part of which is condified in various enactments
and commented upon by eminent jurists, but the fragments of the same
are coming down to us in the shape of traditions, convensions, cust m,
usages etc, which have binding force with peference to State-wise enact-
ments providing preference to ‘‘Personal Law’’ of the parties concerned,
as the first rule of decision i.e. “Hindu Law' applicable. to Hindus ard
Muslim Law'’ governing the Mohammedans and so on. So far “‘Hirdu
Law"” is concerned, the pulsating part of it is condified, for brevity named
as “Hindu Code’’ and the law of Inheritance is a part and parcel of it,
under the name and style of “The Hindu Succession Act 1956 which
has been exhaustively dealt, with, bringing out its side effects i.e. curtail-
ment on the implications of personal law, not in tune, with the provisions
made therein, modifying, basis structure of joint Hindu family end various
doctrines emanating therefrom, even embracing latest “Tenancy laws”
imbibing therein attempt to convert tenancy rights into proprietary rights,
and so on, but nevertheless retaining old concepts of Hindu Law on, such
items as Mitakshara copercenary, Marumakkhattayam, Aliyasantana etc,
in their attenuated form. No pains have been spared to deal with the
topic intensively and thoroughly. Next to it, the Mohammedan law
of Inheritance, uncodified, is available in form of traditions as
radically influenced by the Holy Koran, bifurcating itself in two parallel
systems, known as Sunni and Shia schools of Inheritance and so on, both
in testamentary and intestate succession. Attempt in this regard has been
made, to bring out, native difference, on under-lying principles,
fully clarified by charts of sharers and residuaries, under both systems,
and further illustrated by diagrams and examples, pointiug out the
practical way af solution of problems falling in the domain of Inheritance
and testified by case-law running quite up-to-date strictly in tune with
the fundamentals discussed in the book. No doubt, Indian Succession
Act 1925, onits testamentary side has been dealt with by numerous authors,
and the same side i.e. Testamentary Succession (Wills) has also been
dealt in his attempt ‘“The Texture to Contest Alienations under Hindu



Law’’ Vol. Il Chapter 6 parts 3 & 4 by the same author, exhaustively and will
serve as a complement and supplement to the book in hand, and thus
providing a complete coverage to the law of succession (Inheritance) in
India yet, intestate succession in Indian Succession Act 1925, which
hithertobefore, remain. d practically neglected has been elaborated with
diagrams, and illustrations with reference to Schedules, appended to the
1925 Act. The law of Inheritance as availed by the Estate Duty Act, has
been dilated, upon bringing out its foundations on which the edifice of the
1953 Act, is so planned. The book would have been incomplete, but
for that part.

The processing of the book, no doubt, has been delayed on account
of inexperienced handling, on printing side and printing mistakes on
spelling side here and there, but | must owe my thanks to Mr Pradeep,
for his patient co-operation, in this project. Last but not the least. | feel
highly endebted to His Lordship Mr. Justice S.C. Mital, the Hon’ble Judge
of the Punjab & Haryana High Court, Chandigarh a luminary on legal
aspect, who was kind enough to spare his very valuable time in going
through the book and appreciating its matter, while blessing it with his
kind foreword,

Baryam Singh Sainl

Advocate
Ambala City
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The FHiudu Succession Act 1956
THE SCHEDULE

(See Section 8)
Heirs in class I and class I1

Class I

Son, daughter, widow, mother, son of a predeceased son, daughter,
cof a predeceased son, son of a predeoeased daughter, daughter of a
prececeased daughter, widow of a predeceased son, son of a predeceased
son of a predeceased son, daughter of a predeceased son of predeceased
son, widow of a predeceased son of a predeceased son.

Class 11

| Father

I (1) Son’s daughter's son (2) son’s daughter's daughter
(3) brother (4) sistar. ,

Il (1) Daughter's son’s son (2) daughter’'s son’s daughter
{(3) daughtar’s daughter’'s son (4) daughter’s daughter’s daughter.

IV (1) Brother's son (2) sister's son (3) brother’'s daughter
(4) sister’s daughter.

V Father's father; father’s mother.

Vi Father's widow; brother’'s widow.

VIt Father’s brother; father’s sister.

VIIl  Mother’s father; mother’s mother.

IX Mother's brother; mother’s sister.

Explanation :—In this schedule, references to a brother or sister-do
not include reference to a brother or sister by uterine blood.



The Law Of Inheritance In India

(Hindus, Mohammdens Parsis, Christians etc.)

General

Before one embarks upon such a Complex subject as ‘‘the law of
Inheritance in India’’ no clear cut picture is canjured, Indian society is a
adminture of numerous sections, founded on religion, caste, creed, sex
language and so on  So far law of ihheritance is concerned, it acknowle-
dged or took 'nto consideration, religious bonds more than groupisum on
any other bases since times immemorial So keeping in view, the stark
reality, the law of Inheritance, has been codified, in maiters of inheritarce
in cases of Hindus. Christians and Parsis. but yet much is left in its origi-
nal traditional form, no doubt modified here and there by conventions,
custorn. usage etc having force of law. and binding force. |If viewed super-
ficiallv, it seems that, there is nothing in common, in various systems of
inheritan~e in vogue in India, emanating from diametrically opcosite relig-
ious bazkgrounds and o-ders, but going underneath, the law of inheritance,
as a who'e one comes accross, uniformity on funamentals of each system
and gives, a better grasp, on the subject matter of this book For instance
the ‘ general rules of inheritance. seem converging upon unanimity.
The Hindu Succession Act. seems to have taken the wind out
ot the sail of tr-ditional, Mohammadan law* imbibed therein the under-
bving pragmatic principles of Muhammadan law, while codifying Section
18 fo 29, emodying therein, tne very things, such as planning the galary
of heirs on b-sis of propinouity, more, cutting accross agnatic and cogna-
tic lines in classification of heirs in the schedul» consisting of class | heirs
and class |l heir, giving preference to full blood over relatons of half-
blood.t o per capita and tenancy-in-ccmmon mode over per stirpes and joint
tenancy rules among heirs, disqualifying murderer to inherit his or her
victim, doctrine of escheat and so on. In the same way, there is similarity
in the definition of various terms employed to exprasss gambit or relation-
ship depicting so called heirs, to bring out the purport ot the law of inheri-
tance. prevalent throughout India, such as agnates, cognates, full, Cons-
angnine (half), uterine blcod, intestate. testamentary succession, related
and so on and, if the terminology propetly grasped, makes the vision of the
persons ccsserned brichter and clearer, than an essay in isolation of each
svstem the more uniformity and less diversity permeating the domain of
the law of inheritance, makes the attempt worth while and fruitful, for its
students, the B-nch and the 3ar zlike To bring the instant topic within
easy reach and to make it mora apprehensive, and logical in approach, the
Hindu Succoss on Act 1956 is tsken up, to begin with, and reievant por-
tions of other allied systems, would be referred therin, bringing out com
mon contours therefrom,



THE HINDU SUCCESSION ACT, 1956
SYNOQPSIS
1. Introductory

2. Scheme of the Act
I. Intestate succession

II. Coparcenary (Mirakshra, Marumakkattayam eic.)—
in attenuaied form

III. Over—riding effect of its provisions
IV. Category of heirs—devised

V. Female Hindus—improvement in their status
VI. Testamentary succession

Vil. General rules of successicn (Section 18 to 29)

COMMENTS

1. Introductory

The expressions ‘‘succession” and ‘‘inheritance’ are legally inter-
changeable terms and are clearly co-related with ‘’death’’ which is a fateful
event in the panorama of life and ultimately comes imperceptibly to cap
this all. Death is a surgical operative force which, on its point of occur-
rance, strips its victim, off all his right which percolate down and vest
concomitantly in the heirs, prescribed by the law of succession, appli-
cable to the individuals conce'ned. O death ! we thank thee for the light
that thou will shed upon our ignorance— Bossuet.

“Death’” is a stark reality and closes the chapter of life, on this
side of the world and what happens thereafter, is an enigma and a baffling
mystery for the thinkers, meditators, seers and prophets who have been
interpreting and expounding it in their own ways, in order to establish
values of life in this world. Death is a mighty universal force, the erasing
hand of which has been toppling and tumbling down the crown and stripp-
ina naked, the kings, the mighty, the lowly alike of their worldly possessions
and belongings. Death being the universal phenomena, occupies a pivotal
position in the various facets of life, and is equally recognised by the legal
systems of the world. Human beings, by nature are so much attached to
the materialistic aspect that, they drift oblivious of this eventuality, and
continue stanuous efforts for piling up fortunes after fortunes; obviously
under the imoact of instincts; major and dominating one, behind being
instinct of hoarding or amassing.

So far Bharatvarsh is concerned, it touched the heights, in its religi-
ous attainments on account of its peculiar spiritual values of life and gave
secondary importance to material aspect, fighting-out tooth and nail against
baser propensities and laying emphasis upon the infellectual, moral and
spiritual achievements. All the institutions for subserving the ends of Indi-
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an social fabric have been devised accordingly, giving them religious orien-
tation colouring, direction and purpose. The religious principles. as one
finds treasured in Vedas. Upnishadas, Epics etc. at times, turned into rigi-
dities supersttitions, orthodoxy etc. and to counter-balance such extre-
mities: reformative movements projected themselves in shapc of different
religions and faiths, palpably to revise the uternal ethical valuas of life
which are tempted to be synthesized in the legal attempts, tenets, commen
taries, codifications, religious orders etc to systematise, and gear up the
natural ways of life of Hindu society, which remained most dynamic. all
embracing and still expanding with requisite elasticity.

Not to go astray any more, our main concern in this attempt is
“succession’’ or */Inheritance’’, which inseparably emanates from the fateful
event (i.e. death). which is beyond human control and unpredicable at the
same time. So far Hindu society. in India is concerned, in pre-constitu-
tional era, we find, as many’ systems of succession or inheritance as the
number of schools out of which Dayabhaga in Bengal and Mirakshara. in
the rest of India as tempered and modified by texts, commentaries, customs
usages etc. from place to place are predominant

The basic institution of Hindu society remained and is joint or undi-
vided Hindu family and belongings thereof, known as Joint Hindu family
property; which family throughout India is Patriarchic in nature barring
Southein, Coastal areas, where matriarchical families are still zvailable. In
patriarchic families; head of the femily, irvariably remains common male
ancestor who also remained stock of descent, Male head of Hirdu famiiy
reigned supreme as Pateria Potesia and female members of the family occ-
upied secondary position and could never form stock of descent. Even if,
females happened to be intermeddlers ot the estate on account of temporary
bresk in the chain of the male line, they haa inferior type of rights. title or
interest popularly termed as ‘‘life-estate,”” or limited estate’” or *‘women’s
estate,”” in the property vested in them and thus were relegsted to the back-
ground and could not form a vangaurd of Hinou society, so far propr etary
rights, in their true sense were concerned. The only property wh ch they
could hold absolutely was teim=d as Stridhana ecquired from different
sources and rules of succession or inheritance to it were distinct from the
rest but, all the same evading straight answer Rules of successich or
inheritance also varied as to nature of prop- rtics as, for instance, coparcen-
ary, ancestral, religious salf-acquired or separate or non ancestral and so on
equally in the hands of males, females or religious institutions etc. Post-
constitutional era started with hight hopes and bright promises, as concent--
rated, and epitomised in the constitutional frame work, which devised, not
only political institutions but enshrihed therein fundamental rights « f equa-
lity, equality-before law etc. keeping in view the weaker. down-troden and
neglected sections of society, and extended the n meeting protecti. n in crder
to enable them to occupy equally respectable and dignified stetus in society
and, further, in the form of placing moral cbligations upon the states and the
union ‘‘the Direct ve principles of stat: policv’’, as the ultimate object for its
attainment and thus transform the Indian s -ciety into healthiest one as ‘“Sov-
ereign So -ial Secular Democratic Republic’’ and to secure to all its citizens
justice liberty and equality of status and of opportunity which remains
part and parcel of our national policy. A birds, eye view on the constitu-
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tion, thus reveals that there was discrimination rempant in Indian society
and to do awsy with it. th- constituent assembly provided remedies there-
for. in the frame work of the canstitution. “if frecdom, 3s embodied is a
star of the fi'st magnitude in the constitutianal con:tellation, the rul- of
law is also a star of magnitude not possessing the same briliiance as the
former. The rule of law emerges from Article 14 which prohibits the state
from denying to any cit.zen equality before law or eq a! protection of the
law. Therefore, in the eyes of the constitution. all c.tiz:-ns ar- equal and
have equal rights. No discrimination is permitied as between citiz:n and
citizen and no citizen is branded &s a second class citizen or suffers frcm
any disqualificetion; because of his caste, community orsex {(Mr. M.C.
Chagla, Article in the Tribune dated 15. 12. 1974)

Article 15 of "the Constitutior- is ncteworthy in this regerd, which
prohibits disc'im nation on grounds of religion, race. caste, sex or place of
birth among the citizens of India. This Article poinis out, *“Women and
children, ““as one of the weaker sections of Indian socrety, as alreacy men-
tioned and directs the state to make ameliorating legislation for them in
the very words of sub clause (3) thereof. ‘“’Ncthirg in this Article shall

prevent the state from making any special provision fcr women and
children.”

With reference to Entry no. 5 in the Concurrent List in 7th Schedule
to the Constitution, whereupon both Union as weli as states are em-
powered to legislate, wyich runs with subjects as “‘Marriage and civorce;
infants and minors ; adoption; will; intestacy and succession; joint fam:ly
and partition, all matters in respect of which parties in judiciai proceedings
were immediately before the commencement of this corstitution subject
to their personal law, ‘‘The Parliament feeling choatic conditions prevalent
in the Hindu soriety which forms the very back-bone of Incian nation,
embarked upon codifying and enacting the personal law of Hi ‘dus. general
ly known by the name of ‘“Hindu Code” in order 1o stre:mline and mode-
rnise its social structure and also provide unilorm legislation on verious
items of the said ent'y No. 5 and in pursuance thereof en:.cted, one after
the other, i.e. the Hindu M=rriage Act, 1955 (XXV of {955); Hindu Succe-
ssion Act. 1956 (XXX of 1956) and Hindu Adoption and Maintenarce
Act. 1956 (L PX VIIl of 1956), Hindu Minoritity and Guar: ianship Act,
1956 (XXX 11 of 1956). [The theme of the said eractments, s
provided in Article 15 of the Constitution 1emained to abolish dis-
crimiration in treatment of Hindu males and females, as is e ident
In traditional Hindu Law and conferred upon both males and females
equal status and equal rights in matters of adoption, marriage, mino-
rity, successioen and so on. The Parliame t ridden on the crust of
enthusiasm. to rehabilitate the Female Hindu section known as we ker, or
fairer section, and also under the impulse of social reformation to outbas!a-
nce the hardships suffered for generations by then. Hindu females ate
equipped thereby with better rights in immovable properties then those ot their
counter-parts (males) as is specially and particula'ly evident. fiom the
provisions of Section 14 of the H. Succession Act, while the Hindu males
are beset with the same traditioral limitations on their powers; while
dealing with joint Hindu family properties, as usuai  But all the same. this
all is constitutionally valid, by virtue of Article 15, (3) of the Constitution
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which enjoined upon the States to make special provisions for women aqd
children and the provisions of Section 14 of the H. S, Act. 1956 are in
aspiration to Article 15.

2. Scheme of the Act:

The main scheme of the H. S. Act, 1956 is to establish complete
equality between male and female Hindus w-th regard to proprietary rights
and the rights of the females are declared absolute, completely abolishing,
all notions of a “limited estate’’. In many respects, this Act and Hindu
Acoption and Maintenance Act. 1956 are inter-related and complementary;
in particulars, the scheme of the latter Actis to project into the law of
of adoption, tie result and the consquence of the introduction of the
concept, of absolute estate for males and females alike and the abroga-
tion of the corcept of the limited estate. These two Acts have indtro-
nuced far-reaching vital changes sweeping away and cuting at the roo#
cf the old traditions; conservative notions and concepts af customary
Hindus Law!

I Iatesiate Succession. So far male Hindus are concerned
provisions governing them are incorporated and dealt with in Sections
8 to 13, of the Act whereunder general rules and order of succession among
four categories of heirs prescribed in the cradation as Class I; Class Il heirs;
given in the Schedule aopended to the Act: agnates and cognates are succ-
essively provided in order of preference and also mode of distribution of
property among heirs; Class w'se and computation of degrees of ascent and
descent among agnates and cognates; in order to determine preference in
them (aynates and cognates) inter-se rules are succinctly prescribed. Like-
wise, Section 15 and 16 are meant for regulating succession in case of fe-
fema Hindus The said sections are attracted only when female Hindus, as
propositus form the stock of descent and property in their hands, consti-
tures their absolute property by virtue of Section 14 of the Act and no
longer remains “‘limited estate’’. Sections 15 and 16 lay down general
rules of succession, order and manner of distribution of the property devol-
ving ainong heirs of the female Hindus, while prior to Hindi Seccession
Act, females, if happened to succeed, succeeded as life-estate holders on
extinction of which, the heirs of the last male holder, known as collater-
als (reversioners) used to step forward as their heirs or legal re-
presentatives.

II. Coparcenary (both in Mitakshara and Marumakkattayam
eic.) in attenuated form. Under the old Hindu Law, Hindu copar=
cenary and coparcenery propertv in Mitakshara were based on Patriarchi-
cal system and its fountain head, used to be a common male ancestor.
Mitakshara copercenary, only male members, in the male line of
descent upto four degrees including the common ancestor i.e. son, grandson
and great grandson, along with their common ancestor, constituted copar-
cenary and the peculiarity of it is that copercenars acquire interest in the
coparcenary property on the very incident of their birth, equal to that of
common male holder. Such undivided interest remains unpredictable,
unle severance in the status of copercenary takes place; subject to dimi-

(1) AIR 1969 Mad, 72=8l Mad. L.W. 257=(1969)2 M,L.J, 403 (A)
(Udayar etc, Vs Vallianmal etc.) ’
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aution on birth of coparceners and increment on death thereof and the
coparcenary property passed on the death of a coparcener by survivorship to
the surviving coparceners and not by succession. For detailed attributes
and characteristies of coparcenary and coparcenary preperty, kindly refer
to Chaprer 3 Part I of Vol. | of “the Texture to Contest Alienations under
Hindu Law’’ by the same author. The Hindu Seccession Act, 1956 took
stock of Mitakshara coparcenary property and retained it in attenuated
and mildly modified form by introducing legal fiction of notional
partition of coparcenary property, in case the deceased coparcenar, left
behind him surviving female heirs in Class | of the Schedule appended to
the Act along with other coparcenars and on such notional partition
contemplated having taken place immediately before his death, his interest
$0 determined is allowed to pass by way of succession to all the class |
heirs and not by survjvorseip to the remaining coparceners. Section 6 of
this Act is devoted to it in a cemprehensive manner describing the oraer
and distribution of coparcenary property among Class | heirs.

On the other hand, where formation of Hindu families is matriar-
chical in nature and females are taken to be heads of families mos'ly in
Malabar, Konkan areas where Marumalhattayam, Aliyasanihara and
Nambudri laws of succession governed supreme, the iaw also stands modi-
fied by the provisions of Sections 7 and 17 of the H. S. Ac’, 1955 with
the introduction of very legal fiction of notional partition and thereby work
out the shares in manner of distribiition of the Tarwad;, Tavazhi Kutumba,
Kavaru and illom properties among its members and the heirs. To compre-
hend fully, as to which enactments constitute ‘“Marumakhattayam Law’’
etc. reference may be made to Clauses (h) and (i) of Sub Section (1) of
Section 3 of the Act.

III. Over-riding effect of its provisions : =The Hindu Succession Act,
for the first time, in the annuls of the history of succession amona Hindus
gave systematised, simplitied and uniform legislation concentrating
therein codification of modernised trends in succession and also enacting
where it felt necessitated to do so Prior to the Hindu Succ:ssion Act.
divergent conditions prevailed in the domain of succession based uron
texts and commentaries by exponants of different schools of Hindu Law
as tempered and modified by customs and usages defined in Clause (d) of
Section 3 (1) of the Act, wnich customs etc had made the matter worse
confused and confounded But Saction 4 of the Hindu Succession Act,
nullified the operation of texts, rules, customs and usages which formed
parts of Hindu Law in mat!ers of succession, for which the provis ons are
made in the Act as per its Clause fa) of Sub-Section (1) of Section 4 and
also aboiished other law in force which was inconsistent with the provisi-
ons made in this Act by virtue of Clause (b) of, Sub-section (1) of Section
4 of the Act. In short, the provisions in the matters of succession enacted
in the Hindu Succession Act, 1956 are made suoreme and all the 1iexts,
rules, customs and usages torming part of traditional Hindu Law have been
abrogated thereby. It so zealonsly guarded the provisions made in this
Act that inconsistency of laws in this regard under old traditional Hindu
Law. is made equally inappliable to Hindus defined and eleborated fully
in Section 2 of the Act, barin the members of Schedule [ribes as
anumerated and described within the meanings of of Clause (25) of Article
366 of the Constitution of India. until Central Government, by way of
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notification, otherwise provides for them. [n particular, it is note worthy
that, legislation in the interest of agricultural reformation and for giving
impetus to agratian reforms and grow-more food policy, by way of enact-
ments thereon such as Punjab Securitv of Land (Tenures) Act, 1953 etc.
supplemented and complemented by State legislations state-wise in
placing ceiling upon the agricultural holdings and legislation to minimise;
rather prevent fragmentation of agricultural holdings alongwith succession
or devolution ~f tenancy rights in respect ot such holdings: have been
protected asnd savad from the adverse influences of the Hindu Succession
Act So the State legislation in that regsrd providing succession, inherit-
ance etc. in the domain of agricuitural hoiding and disturbing the logic
of agrarian reforms have been kept intact and given over-riding erfect on
the provisions of Hindu Succession Act, 1956.

IV. Categories of heirs—devised

The galaxy of heirs to the estate of a propositus both male as well
as female Hindus has been redefined and rearranged. avoiding male
denominati ':n and maintianing equilibrium in descent, where under
previously the male Hindus constituted stock of descent, and female
Hindus, intervened only as limited owners of life-estate holders on termi-
nation of wrich. the heirs of the last male holders stood in order of
success'on as defined under different systems of succession in consonance
with the apclicablity of the schools of Hindu Law., mainly bifurcated in
Duyabhaga and Mitakshara. The three classes of heirs as recognised by
Mitakshara school of Hindu taw with local modification and variations
caused by customs and usages etc in order of preference were (/) Gotraja,
Sapindas. ((1) Samanodakas and (111) Bundhus. while on the other hand,
classification of heirs seriatum. known under Davabhaga school, extending
to Bengal alone. were (/)Sapindas, (I1) Sakulyas and (I1I) Bandhus which
as such ceased to exist in cases of succession opening after the commen-
cement of the Hindu Succession Act 3and are replaced and substitured by
four statutory classifications, styled as Class | and Class |l heirs prescribed
in the Schedule given at the end of the Act and agnates and connates. The
descendants e ther male or female includirg the widow and mother of the
intestates are bracketed as Class | heirs in the Schedule appened to the
Hindu Succession Act. The said group of twelve heirs comes first in the
order of preference 1n matters of succession to estate of the intestate in
case of male Hindus as per terms of Section 8 of this Act, while Section
10 thereof displays the mode of distribution among Calss | heirs, of the
property left by male propositus among Class | heirs inter se per stirpes.
Next to Class | heirs in order of succession come Class Il heirs, per
provisions of Section 8 in case of male Hindu dying intestate, while the
manner of distribution of the property left by the deceased among heirs
in Class Il of the Schedule is provided under Section II; entry-wise and
the heirs specified in the first entry would exclude the heirs clubbed
together in Entry Il and those in Entry lI; to the exclusion of those
concentrated under Entry lIl and so on and so fourth but all the heirs
in one entry would take per capita and would share it equally. Thereafter
in order of preference, come agnate and last of all are placed in the
waiting list, the cognates, by virtue of Section 8 of the Act. The order
of succession among agnates and cognates is by computation of the
degrees (S. 13), firstly in terms of ascent, the nearer coming Ist. If not
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decisive in that way, in fact having no degress of ascent, then counting
degrees of decent, respectively and last of all, viz where preference
cannot bs datermined firstly by ascent and secondly by descent, then
they take simultaneously in accordance with the provisions of Section
12 of the Act The common factor in order of preference is propinquitv
and bleod lies connecting the propostus, who is beholdened firmly
and strictly to his progeny first and thereafter to the nearer in dagrees
of ascant, decent; for th:y are suopased tn be thicker in blood wherein
love and affection has Iesser hald than in these heirs among both agnates
an1 cognates, no doubt agnate exclude cognate as already saii, Note
worthy thing in this regard is that Class | and Class Il heirs also strictly
eschew discrimination in terms of sex, but are placed according to nearness
in devotion, love and aftection, blood running stonger in veins, as
cementing tie; quite in consonance with the clarification of heirs under
Muhammadan Law  This phanoma2na in placing the heirs in Entries | to
I1X, seriatum is apparent in eliminating distinction on the ground of sex
For instance in Entry |l descendants immediately in, down percolation
of blood collaterrally are bracketed together as brother and sister with equal
degrees and this gets further clarification upon having a look upon the
heirs in Entries No IV, V, VII, Viil and IX keeping in view strictly
consanguinity and nearness in degres of ascent and descent in placing both
males and females on equal footing with equal status ; and equal righ
in property of the intestate.

V. Female Hindus-improvement in their status :—

Under tradititianal Hindu Law, female heirs in contrast with the male
holders, were given very pigmy stature and enjoyed curtailed rights and
limited estate in the prooerty devolving upon them either under the old
Hindu Law or bestowed upon them by statutes such as Hindu women'’s
Right to Property Act. in jo'nt Hindu family property known by v.rious
names as coparcenery. ancestral and so on and the Hindu Law of Inheritance
(Amendment) Act 1929 etdo. which enatment got repealed by Section 31
of the Act after serving their purpose and their ultimate objects wh-ch in a
way. have been imbiled in the Hindu Succession Act, uniformiy The
Parliament, by enabting Section 14, has not only ameliorated and improved
the status of female Hindu by enlarging their limited estat« held either before
or after the Act, by them in a large variety of ways »numerated in the Expl-
anation added to Section 14 (1) into absolut2 estate provided thay were
found in possession of sich property as limited owners, still makin allowa-
nces for the sanctity of grants by way of gifts. will, awards. corders. decr -es
etc. which cpnferred upon female Hindus. restricted estate, for the first time
or otherwise, having no right, title or interest in such restricted estate prior
to such grants, as enshrined in sub-section (2) of Section 14 by way of
exception to the general rule provided by Section 14 (1). To know the
details on this branch of law, kindly refer to Chapter 4 Part 5 of Vol | of
“The Texture to Contest Alienations under Hindu Law’’ by the same author,
under the head’’, *“Srridhana (Women'’s property) with all constituents ther-
of, both under the Orthodox Hindu Law as well as modern trends harness-
ed thereunder’ The peculiar feature of Hindu Succesion Actis that, by
making female Hindus,, zbsolute owners of the property held by them at the
commencement of the Hindu Succession Act. made them stock of descent
which they could not claim to be as such under the traditional Hindu Law
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and thus elevating the Hindu females to the status of absolute owners’ in
the ensuing Sections 15 and 16 of the Act, a new class of heirs with general
rules of succession in terms of the provisions of S. 15 and 16 further pro-
vided, order of succession and also mode of distribution of the property
among the heirs of a female Hindus dying intestate after the enforcement
of the Hindu Succession Act 19586,

So far the logic of Section 15 goes, it has laid down the general
rules of succession in Section 15 () (a) to (e) and appended two exceptions
in the garb of Sub section (2)(a) and (2)(b) of Section 15 of the Act
Under sub-secticn (1) of Section 15. five categcries of heirs to a Hindu
females dying intestate, have been deviscd in crder to succeed to the propo-
situs, successively one after the other viz. those listed in Entry (a), would
succeed to the property of the intestate, to the exclusion of all in the succ-
eeding Entries (b) to (e) In the at=ence of the heirs in entry (a) then those
bracketed in Entry (b) would take the property of iniestate (female) exclud-
ing the heirs in ensuing rntiies (c), (d) and (e) and in this way, the
heirs entry-wise would enioy the order of preference FEut there
are two exceptions incorporated in sub-section (2) of Section 15
namely 15 (2) (a)and 15 (2) (b), keeping in view dynasty.wise interest as
well as wide range of inheritance conferred on female Hindus, in
order to keep the devolution of the property, strictly within the
bourds of paternal and in-laws sides If such property devolves
upon the intestate from her father or mother; by making the same
heritable, only by the heirs of her father, and likewise, if the property
devloves upon her from her husband or father in-law, viz. from in-laws’
side, then on the dsath of such female Hindu, it would go to the heirs
of the husband. Burt if the fem=l= dies int:state leaving behind her sons
and daughters (including tre childien of predecessed son or daughter);
then the provisions of Sub section (2) of of Section 15 lose charm and
her sons and dzughters (including the children of piedeceased son or dau-
ghter). inherit equally the propery inherited by the propositus either from
paternal side or from husbanr or father-in-laws in utter disregard of dynasty-
wise claim, provided in the above two exzeptions of Scb-Secfion (2) of
Section 15 of the Act; for the blood of bcth sides ie. pater-a! through
the intestate femae and of in-law’s side through her husbard, runs
equally and strongly in the veins of the sons and daughters, and in case of de-
mise of eithar, then the c~ildren of the deczased (son or daughter.) Section
16 is exp'anatory in nature, as complementary and <u: plementary to the
provisions of S. 15. It provides both; the order of successinrn amona the
heirs of the intestate as given in Section 15. As already referred Rule | of
Section 16 is de=voted to explain the order of succession among heirs listed
in successive entries (a) to (e) of Sub-secton 1) of Section 15 and it, in a
nut shell. says that those mentioned in Entry (a) would come first to
succeed, and shall be pr-ferred to those in any of the succzeding entries (b)
to (e) and so on and at the same time, these inciuded in the same entry
would take simultaneously. Rule Il provides the manner of distribution
of property of the intestate, in case, the only heirs are the sons and
daughters; they would take simultaneously per capita, but in case, any of
the sons or daughters happen to die before the death of the iniestate
leaving behind him or her surviving his or her Children, then all the



