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INTRODUCTION

Alan N. Katz

It is a curious phenomenon that a number of societies have attempted to minimize
the role played by members of the legal profession, giving support to Bernard
Schwartz’s assertion that ‘‘the attempt to administer justice without lawyers is
a characteristic of both utopias and revolutions.””' Thomas More, for example,
barred them from his Utopia.” Similarly, in the years after the landing of the
Mayflower, lawyers were assigned almost no role in America’s early political
system.” More recently, one of the characteristics of the People’s Republic of
China has been the miniscule role allotted to lawyers in solving that nation’s
problems.

Despite the attempt to minimize the role played by lawyers in colonial America,
members of that profession played a significant role in the politics of the new
Republic, for twenty-seven of the fifty-six signers of the Declaration of Inde-
pendence, seventeen of the first twenty-six United States Senators, and twenty-
five of the initial members of the House of Representatives were lawyers.* A
scanning of the literature regarding contemporary China (especially since the
period of the ‘‘four modernizations’’) indicates a similar growth in the importance
of both codified law and western-trained lawyers.” Thus, despite the hopes of
both utopians and revolutionaries, lawyers have ultimately been asked to aid
ordinary citizens in dealing with the problems posed by increasingly complex
societies.® As such, lawyers have become powerful figures in many of the nations
of the world.

While many acknowledge a dominant role for the legal profession in modern
society, there is much less consensus regarding the role(s) that the law and legal
system can play. One reason for this is the difficulty encountered in defining a
clear link between the law, the legal system and its personnel, and the general
culture found in modern society. This volume is based on the premise that there
is a linkage between these concepts and that it is probably best seen in J. H.
Merryman and D. S. Clark’s definition of ‘“‘legal tradition’”:
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A legal tradition, as the term implies, is not a set of rules of law about contracts,
corporations and crimes, although such rules will almost always be in some sense a
reflection of the tradition. Rather, it is a set of deeply rooted, historically conditioned
attitudes about the nature of the law, about the role of law in the society and the polity,
about the proper organization and operation of a legal system, and about the way the
law is or should be made, applied, studied, perfected, and taught. The legal tradition
relates the legal system to the culture of which it is a particular expression. It puts the
legal system into cultural perspective. (my emphasis)’

Therefore, in order to study the legal system of most of the nations of the world,
this volume will, during the next eighteen chapters, focus upon four of the major
ingredients found in the above definition.

The first goal of this volume is to analyze the historical development of the
legal systems of the nations studied. This will first involve discovering the sources
of the law in each.® In addition, an assessment will be made of how the legal
pattern in a particular nation (or group of nations) fits into the common law,
civil law, ‘“mixed,”” Scandinavian, and socialist families as well as a number
of variations found in some of the Third World nations today (which have been
influenced by their colonial legacies as well as their own customary and/or
religious law).’

Our second goal is to describe one aspect of Merryman and Clark’s definition—
the organization of legal systems—in the nations to be studied. This volume will
attempt to assess the connection between the organization of a nation’s legal
system, its historical development, family of law, as well as form (‘‘federal’’
versus ‘‘unitary’’) of government.

A third goal of this volume is to evaluate another component of the legal
tradition, the personnel of the law, in each of the nations to be studied. Once
again, this is thought to be linked to the historical development of a nation and
its legal system. Dias and Paul, for example, have contended that lawyers have
played a very significant role in the historical development of first world (West-
ern) nations during the past few centuries—lawyers have articulated the major
ideas related to political and social change, developed political structures to
accommodate such change, and later transformed the law to the changing po-
litical, social, and economic needs of society. They conclude that ‘‘the idealized
model of an independent legal profession—as a learned group, as trustees of an
autonomous legal system—has been derived from this historical experience.”’"’
On the other hand, they contend that lawyers in the Third World states, because
of their very different historical experiences, have played a far different role:
“‘they tend to play brokerage roles—helping to produce an orderly transfer of
power, from colonial officials to new national leaders, over political institutions
which had been developed by essentially authoritarian and devolutionary political
processes.”” "

In addition to the general historical development of the legal profession and
its present role(s), this volume will focus on three other issues related to the
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personnel of the law. The first two of these are the recruitment and training of
those entering the profession. Nonet and Carlin contend that these two issues
are related:

By controlling access to the profession and the future training of lawyers, legal education
has an important bearing on the character of the profession and the orientations of the
law. Whether the law becomes the property of a privileged class or of the whole polity
depends to some extent upon criteria of access to the profession.'?

The final issue tied to the personnel of the law relates to mobility within the
legal profession, especially as it affects judicial selection and promotion. Schmid-
hauser indicates the importance of this:

Judicial selection has been considered the first great problem that arises in any judicial
system. Solutions to this problem and to the closely related subject of judicial tenure
have varied in accordance with the prevailing theorétical conceptions of the nature of
justice and political considerauons reflecting the distribution of power in the society."”

The final goal of this volume is to assess the public’s perception of the legal
system and its personnel and the role played by the courts in the legal systems
studied. In many ways the task of evaluating the public’s perceptions of the
legal system will be a difficult one because, outside of the first world nations,
there is little empirical data on attitudes toward the legal system and its personnel.

Fortunately, other indicators exist for measuring these attitudes. The first
among these is the status afforded members of the legal profession. For example,
the high prestige of members of the legal profession in England is but one
indication of the generally positive view that the average Englishman has toward
his/her legal system. A second indicator is the likelihood that the decisions of
the legal system are viewed as authoritative by the populace in a particular
nation. For example, one measure of the esteem afforded the American Supreme
Court is the compliance with its decisions (both by members of the political
system and the population at large) despite the fact that the Court has little power
to force such compliance. A third measure of the public’s views of the legal
system is its willingness to utilize the system to solve problems. This is, of
course, tied to the historical development of the legal system and its personnel.
Japan, for example, has had a tradition of both distrust of legal practitioners and
a desire to solve societal problems harmoniously rather than through the adver-
sarial processes afforded by the legal system. Citizens in Japan today are, there-
fore, quite likely to try to solve their problems through conciliation and mediation
rather than through their modern (and highly efficient) legal system. It has already
been noted that Americans made great use of lawyers as far back as their colonial
period. This pattern has continued and accelerated to the point that Americans
today are often described as among the most litigious people in the world. While
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this description is often used pejoratively, it does indicate a great willingness of
Americans to utilize their legal system. A final measure of the public’s views
of the legal system are the role(s) that it is allowed to play within the larger
political system. Hitchner notes five judicial functions common to most societies:
(1) establishment of the facts; (2) finding and interpretation of the law; (3)
enforcement of authority and remedies; (4) administrative responsibilities; and
(5) judicial lawmaking.'* The extent to which legal systems are allowed to
perform these functions will provide us with another measure of status afforded
the system and its members.

A second issue related to the roles of the courts involves the concept of judicial
independence. This concept often has two meanings: (1) structural independ-
ence—the independence of the courts and their personnel from interference by
political leaders in the selection, assignment, and promotion of members of the
judiciary as well as the remuneration of members of the legal system; and (2)
decisional independence—interference (or threats of interference) with decisions
of the courts that may run counter to the interests of the government. This volume
will, therefore, attempt to evaluate the strength of judicial independence in the
nations studied by carefully assessing the personnel policies regarding members
of the legal profession as well as discovering any examples of interference in
the decisions of the courts.

The final issue related to the role of the courts involves the most controversial
aspect of judicial lawmaking, judicial review, that *‘process whereby a judicial
body determines the constitutionality of an activity undertaken by a country’s
legislature and chief executive.’’"® Judicial review was probably first discussed
by Plato and is now performed in approximately sixty of the nations of the
world."® This role is probably most aggressively performed by the American
Supreme Court, which often plays an “‘active’” role, ‘‘balancing’ the power of
the president and Congress. Edward Corwin has, in fact, described judicial review
as ‘‘America’s way of hedging its bet.”’'” While Theodore Becker has maintained
that there is often a very close correlation between the existence of judicial
review and judicial independence, it is possible to have an independent judiciary
and flourishing democracy without the existence of judicial review.'® England
provides us with the best example of this for the English judiciary plays a less
active role in the political process. This is primarily because the length and
pattern of historical development in England has created a political system where
the extent of trust is such that the British Parliament is not checked and can do
everything ‘‘except transform a man into a woman and a woman into a man.”’"’
This volume will then finally attempt to discover whether judicial review exists
in the nations to be studied and whether such a function is performed by *‘regular
general-jurisdiction’’ courts (as in the United States, India, Australia and Japan)
or in courts specially designated to perform this function (as in Italy, Germany,
and Austria).”

L. M. Hager has written that *‘law and legal institutions are themselves empty
bottles. Their worth to society depends upon the quality of the wine poured into
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them.””' The hope is that this volume, in assessing the historical development
and organization of the legal system, the personnel of the law, and the public
perceptions and the role of the courts might not only well describe the bottles
that house the law and legal institutions in the nations to be studied, but the
quality of the wine poured into them as well.

NOTES
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AFRICA

Harvey M. Feinberg

The evolution of the legal systems in Africa has been very different from de-
velopments in the European world. This is primarily because the intervention
of colonialism in the late nineteenth century brought with it the sudden imposition
of a foreign legal system on the people of each colony. The European colonial
powers introduced their own legal systems based on the legal philosophy, laws,
and court organizations of the home countries. These systems were imposed on
the peoples of each colony in supplementing their own existing legal frameworks.

When the colonies became independent, mainly in the late 1950s and early
1960s, the legal framework established by the former colonial power was re-
tained. However, government leaders also had to contend with the traditional
rules and legal institutions of the multiple ethnic groups who lived within the
boundaries of a particular new nation. Since that time, government leaders have
attempted to blend the two systems, modern and traditional, or to subordinate
the traditional systems to the national legal system, or to modify that system
inherited from the colonial period in a manner more consonant with local
conditions.

There are forty-six independent countries on the continent of Africa. However,
the discussion in this chapter will be limited to those countries between the
Sahara Desert and the Zambezi River. The Republic of South Africa and the
previously white-dominated Zimbabwe have been excluded as well as the Por-
tuguese speaking countries of Angola, Mozambique, and Guinea Bissau.

The foci of this chapter are the Anglophone and the Francophone countries
south of the Sahara. The Anglophone countries, Gambia, Ghana, Kenya, Ma-
lawi, Nigeria, Sierra Leone, Tanzania, Uganda, and Zambia, use a legal system
based upon the English common law tradition. The Francophone countries,
Benin, Burkina Faso (formerly Upper Volta), Cameroon, Central African Re-
public, Chad, Congo (Brazzeville), Gabon, Guinea, Ivory Coast, Mali, Niger,
Senegal, Togo (all former French colonies), and Zaire (a former Belgian colony),
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inherited a system based on the civil law tradition dominant on the European
continent. The reader should be cautioned, however, that with such a large
number of countries involved, generalization is difficult, especially since schol-
arly resources are uneven in depth and quality.

THE DEVELOPMENT OF THE LEGAL SYSTEMS

Imperialism and colonialism arrived in Africa mainly during the last two
decades of the nineteenth century. The main colonial powers were France and
England. The French introduced a legal system based on codes, using the Na-
poleonic Codes as a foundation. This means that the law predominantly came
from statutes organized within the various codes. However, a civil lawyer must
take cognizance of the decisions developed around the articles of the code. While
these, in theory, do not make law, court decisions, together with academic debate
of the cases are still important for understanding many parts of the code. Never-
theless, precedent plays a lesser role in the decisions of judges. and less room
existed for judicial interpretation than within the English common law tradition.

The legal situation in English colonies was more complex. The foundation in
particular colonies was English common law and statutory law as of a particular
date (for example, July 24, 1874, for Ghana and January 1, 1900, for Nigeria).
Criminal and penal codes in English colonies had varying origins: English com-
mon law was the most important source; Indian colonial law was also important
to the development of colonial law; codes from Australia and the West Indies
were also introduced into some colonies. '

Customary law (except for the harsher elements, such as trial by ordeal, torture,
and unusual punishments, those practices deemed to be “‘repugnant to civilized
practice’’) continue to prevail as a parallel legal system in most of the colonies
during the twentieth century. Customary law courts, whether existing prior to
the colonial period or created by the colonial government, were most often the
courts of first instance, particularly for cases concerning land, inheritance, marital
matters, or disputes among members of the society. The colonial governments’
courts handled most criminal matters (using European law as the guide) and
heard appeals from the customary courts. In addition, a very substantial amount
of legislation enacted by the colonial government affected rural Africans and
might supersede the laws inherited from the metropole. In the field of land law
in many English colonies, for example, local statutes ‘*wholly or substantially
restricted the general application of English legal notions.””*

In ordinary criminal and civil cases, impartiality and the normal rule of law
generally seem to have prevailed in the European colonial courts. Thus, where
there were issues involving Africans in which the government had no stake,
Jjudges or administrators (such as district commissioners) sought to reach judg-
ments based on the available evidence, to try, in the African manner, to ‘‘settle
the dispute.’” Ghanaians, for example, regularly brought disputes over traditional
leadership positions and land to the colonial courts, undoubtedly because of the



