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PREFACE 2004

The supplements and pocket parts of prior years are now behind us,
and this preface introduces the first edition of this treatise to be
annually updated. Also new with this edition is a significant revision and
expansion of Chapter 25, the statute of limitations chapter. This edition
fully updates the many treatises and other secondary sources, and its
cases and statutes are current as of May 2003. A number of months have
elapsed since then, and I regret that the treatise could not be more
current on the date of publication. Both West and 1 will work hard to
remedy the delay in future annual editions.

In future years, West and I have agreed to make every effort to
make the new edition available by April, three months after its contents
are current. Once the 2003 legislative year is concluded, I will prepare an
update to bring the treatise current to the end of 2003. In February,
West will make this update available on Westlaw, and the update will
also be available for free on my website www.openmeetinglaws.com.

In addition to keeping this treatise up to date, I plan to expand and
revise the existing chapters as needed. Some chapters require updating
much more often than others, due to legislative changes and active
appellate decisions. Please communicate your special interests in early
revision of particular chapters. My email is aschwing@mhalaw.com, and
T'll give careful considerations to any suggestions, corrections or addi-
tions you may send.

Best wishes to you, dear reader. I started writing this treatise in
1986 because it filled a need not met by any other books in the library. It
has expanded in the intervening years, and I hope you find it fills your
needs. I’ve often thought of writing the companion treatise on California
Causes of Action, but publishers have said no one wants it. If you
disagree, please speak up.

While working on the revisions for this new annual edition and the
revisions to chapter 25, 1 enjoyed the valuable assistance of Nicole
Mosein and Vasilios S. Spyridakis. Vasilios is now in his first year of law
school at the University of Cincinnati; he worked the summer of 2002
and the spring of 2003 after graduating summa cum laude from Cal. He
checked many quotations and filled in the missing district information
for a couple thousand Court of Appeal citations. This is mind-numbing
work, but it contributes significantly to the value of the treatise for
practicing attorneys. Nicole is now in her third year of law school at
University of California Davis, and she could and did handle more varied
and complex assignments on this and my other books with expertise and
good cheer. I am grateful for their assistance and friendship.
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I continue to work happily at McDonough Holland & Allen PC. The
firm has supported and encouraged me in this treatise, my other books
and other activities, and I am grateful. My husband Charlie remains the
best and brightest part of my life. There are no words to express what he
means to me.

ANN TAYLOR ScHWING

November 2003
Sacramento, California
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PREFACE TO SECOND EDITION

Many changes have occurred since the initial publication of the first
two volumes of this treatise in 1988. The Probate Code has been
repealed and reenacted in its entirety and revised in major respects both
substantively and in the placement of various provisions. The Family
Code has been enacted, drawing its provisions from the Civil, Civil
Procedure, Health and Safety, Welfare and Institutions, and other Cali-
fornia Codes. The Public Contract Code has been enacted, drawing
provisions from the Civil, Government, and other California Codes.
Numerous statutes cited in the original treatise have been amended,
revised, or repealed, and others that might appropriately have been cited
have been enacted. These statutory changes have been reflected in the
following pages. New court decisions have altered the governing law or
added new dimensions to existing law. These decisions are cited and
discussed as appropriate.

This treatise adds significant new materials. Forms for complaint
paragraphs, affirmative defenses, and jury instructions have been added
throughout when appropriate. Other relevant forms, such as a tolling
agreement and a notice of rescission, are provided. The forms refer to
“plaintiff”’ and ‘“‘defendant,” on the assumption that the names of the
specific parties will typically be substituted. Obviously, the forms should
be revised to fit the circumstances of the particular cases in which they
are used. Forms of jury instructions are not provided when BAJI already
includes a form adequately addressing the subject matter.

I welcome suggestions and corrections. Readers are invited to con-
tact me by mail at 555 Capitol Mall, Suite 950, Sacramento, CA 95814;
or by telephone at (916) 325-4501; or by e-mail at aschwing@mbha-
law.com.

The treatise comes home to California with this edition. A new
publisher, Bancroft-Whitney, is publishing the second edition in place of
West Publishing Company, the publisher of the first edition. 1 am
grateful to both publishers for making the transition as smooth as
possible, and I look forward to a long and fruitful relationship with
Bancroft-Whitney.

Some things have not changed. McDonough, Holland & Allen contin-
ues to provide a warm and comfortable environment for my writing, free
of stress and filled with encouragement. I still have not found words to
express the professional satisfaction and personal joy that my relation-
ship with McDonough, Holland & Allen provides every day. My continu-
ing thanks go to McDonough, Holland & Allen and its fine attorneys,
librarians, paralegals, and staff who have enabled me to work on this
treatise.
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Ani Kindall (J.D., 1984) provided steadfast assistance throughout
the completion of the first edition. She contributed enormously to the
accuracy and breadth of the four original volumes and, through them, to
these volumes. She has remained a close friend since going to more
traditional legal employment in 1990. Since then, a number of short-
term and part-time assistants have checked cites and quotations in
pocket parts and in this second edition, including Stacey Bernard Karpi-
nen, Alexa Swerdloff Armanino and, finally, Jon Soneff who checked all
statutes in the completed manuscript. I am grateful to all of them for
their help and friendship.

My husband Charlie has supported my goals and encouraged me at
every step. I would surely have faltered without his help, but he has
always shared his strength when I had none.

ANN TAYLOR SCHWING

November 1995
Sacramento, California



PREFACE TO FIRST EDITION

California law contains approximately one hundred affirmative de-
fenses that may be raised by a defendant faced with the necessity of
responding to a complaint. Although a very few of them, such as lack of
subject matter jurisdiction and laches, may bar plaintiff’s recovery even
if the defendant neglects to assert them, the vast majority are waived if
not asserted in a timely and proper manner. No one source has ever
gathered the various defenses recognized in California law into a single
reference. These volumes contain the jurisdictional and procedural de-
fenses. Companion volumes will contain substantive defenses. The mate-
rials set out for each defense follow the same pattern: the nature and
elements of the defense, the manner of asserting the defense, the burden
of proof for the defense, waiver of the defense, and any related defenses
and principles. The content of these sections is determined by the
content of California law.

This work is devoted to California law. When pertinent, citation is
made to federal cases and other authorities outside California, but no
effort has been made to address the law of other jurisdictions. Within
California, every effort has been made to provide a comprehensive
explanation and analysis of the nature and scope of each affirmative
defense. Unavoidably, however, certain defenses have received greater
attention than others as a result of extraneous circumstances during the
process of research and writing.

This work and its companion volumes on substantive defenses have
taken a long time to research and write, much longer than 1 had
contemplated. No matter how long it has taken, however, I have enjoyed
the task. In December 1986 I became of counsel at McDonough, Holland
& Allen. The firm has provided a warm and comfortable environment,
free of stress and filled with encouragement, where 1 have been able to
write without impediment. I have no words to express the professional
satisfaction and personal joy that my relationship with McDonough,
Holland & Allen provides.

I have been blessed since May 1986 by the steadfast assistance of
Ani Kindall (J.D., 1984). Ani has contributed enormously to the accuracy
and depth of these books and has made my task far easier and smoother
than I could have imagined. No other author has ever enjoyed as helpful
and wonderful an assistant.

Finally, 1 have been blessed beyond description by a husband who
has supported my goals and encouraged me at every step. Without his

XI



CALIFORNIA AFFIRMATIVE DEFENSES

help, I would surely have faltered many times over, but he gave me
strength when I had none. 1 dedicate far more than this book to him.

ANN TAYLOR SCHWING

August 1988
Sacramento, California
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FOREWORD

Daniel Webster said, “The power of clear statement is the great
power at the bar.” Ann Taylor Schwing possesses the power of clear
statement. Her most recent work, Californma Affirmative Defenses 24, is
tightly organized, clearly written, and extremely useful for the busy
lawyer and the legal scholar.

If you ever wondered whether your client would benefit from the
defenses of “‘retraxit,” “force majeure” or ‘“‘ripeness,” it is all in here.
More important, the more common and frequently occurring affirmative
defenses such as lack of jurisdiction, res judicata, failure to state a cause
of action, uncertainty, collateral estoppel, and many other affirmative
defenses are discussed in detail, yet not in too much detail. Ms.
Schwing’s work strikes just the right balance between too much and not
enough.

Ms. Schwing’s scholarship is superb. For every defense she discusses
and cites California case and statutory law and selectively refers the
reader to useful secondary authority.

These are the books that you want to consult when you need a
concise, yet thorough and useful, discussion of the law relating to
virtually every affirmative defense available under California law. Not
only does California Affirmative Defenses 2d contain a useful and
understandable discussion of the law, the author also has included the
relevant jury instructions and pleading allegations. This feature will be
extremely helpful to the lawyer preparing to answer a complex or
unusual complaint. I know of no other source for the kind of clear
exposition, analysis, and practical application that relates specifically to
affirmative defenses.

For many years, I have known of Ann Schwing’s excellent reputa-
tion as a lawyer, writer and scholar. I also have had the pleasure of
working with her in the Anthony M. Kennedy American Inn of Court.
This experience has given me the opportunity to observe these qualities
firsthand. She brings a wealth of experience, technical expertise, and
practical judgment to this work.

The civil bar is fortunate to have this outstanding treatise at hand
to help ease the many pitfalls of civil pleading and the subsequent
litigation.

Frep K. MORRISON
Associate Justice
Third District Court of Appeal

December 1995
Sacramento, California
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Westlaw is part of the research system provided by West, a Thomson
business. With Westlaw, you find the same quality and integrity that you
have come to expect from West books. For the most current and
comprehensive legal research, combine the strengths of West books and
Westlaw.

Westlaw Adds to Your Library

Whether you wish to expand or update your research, Westlaw can
help. For instance, Westlaw is the most current source for case law,
including slip opinions and unreported decisions. In addition to case law,
the online availability of statutes, statutory indexes, legislation, court
rules and orders, administrative materials, looseleaf publications, texts,
periodicals, news and business information makes Westlaw an important
asset to any library. Check the online Westlaw Directory or the print
Westlaw Database Directory for a list of available databases and services.
Following is a brief description of some of the capabilities that Westlaw
offers. :

Natural Language Searching

You can search most Westlaw databases using WIN®, the revolu-
tionary Natural Language search method. As an alternative to formulat-
ing a query using terms and connectors, WIN allows you to simply enter
a description of your research issue in plain English:

What is the government’s obligation to warn military
personnel of the danger of past exposure to radiation?

Westlaw then retrieves the set of documents that have the highest
statistical likelihood of matching your description.

Retrieving a Specific Document
When you know the citation to a case or statute that is not in your

library, use the Find service to retrieve the document on Westlaw. Access
Find and type a citation like the following:

181 ne2d 520

in st 27-1-12-1
Updating Your Research

You can use Westlaw to update your research in many ways:

® Retrieve cases citing a particular statute.

e Update a state or federal statute by accessing the Update service
from the displayed statute using the Jump marker.
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® Retrieve newly enacted legislation by searching in the appropriate
legislative service database.
® Retrieve cases not yet reported by searching in case law databases.
® Read the latest U.S. Supreme Court opinions within an hour of
their release.
® Update West digests by searching with topic and key numbers.
Determining Case History and Retrieving Citing Cases
KeyCite®, the new citation research service developed by West and
made available through the Westlaw computer-assisted legal research
service, infegrates all the case law on Westlaw, giving you the power to
® trace the history of a case;
® retrieve a list of all cases on Westlaw that cite a case; and
@ track legal issues in a case.

Citing references from the extensive library of secondary sources on
Westlaw, such as ALR® annotations and law review articles, are covered
by KeyCite as well. You can use these citing references to find case
discussions by legal experts.

In addition, KeyCite is completely integrated with West’s Key Num-
ber System so that it provides the tools for navigating the case law
databases on Westlaw. Only KeyCite combines the up-to-the-minute
case-verification functions of an online citator service with the case-
finding tools needed to find relevant case law.

Additional Information

For more detailed information or assistance, contact your Westlaw
account representative or call 1-800-REF-ATTY (1-800-733-2889).
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