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Preface

In academic year 1989-90, the authors jointly taught a seminar to grad-
uate and law students on prison conditions litigation. Feeley, a political
scientist, had long taught a course, Courts and Social Policy, which at
times had examined the judicial reform of conditions in prisons and jails.
Rubin, a lawyer, had focused on prison conditions in his course on ad-
ministrative law. The joint seminar, in which many students adopted a
local prison or jail that was under court order, allowed us to share our
perspectives and explore the process of judicial policy making. This book
was born from that collaborative effort.

In producing such a large book over such a long period we have in-
curred a great many intellectual debts, too many to enumerate and prop-
erly credit. Yet both jointly and individually we feel obliged and pleased
to record our debts and thanks to those people who have played a central
role in helping shape our ideas and facilitating the completion of this
book. Feeley wishes to thank Dennis Curtis, Daniel J. Freed, Roger Han-
son, Jim Jacobs, Shelly Messinger, Kenneth Schoen, and Jon Silbert, who
over the years have influenced his thinking about prisons and prison lit-
igation. Rubin is grateful to the many colleagues who have influenced his
thinking about courts and law, particularly Robert Cooter, Meir Dan-
Cohen, and Robert Post. In addition we wish to express our deep appre-
ciation to Allen Breed and Thomas Lonergan, two of the nation’s most
well-respected corrections experts and special masters, for sharing their
time and knowledge with us. Two other experts, Anthony Newland, of the
California Department of Corrections, and Thomas Blomberg, of the Uni-
versity of Florida, also provided useful information and insights over the
years. More generally, Philip Selznick and Philippe Nonet’s ideas about

xiii



Xiv PREFACE

“responsive law”” have affected our thinking on the role of law and courts
in more ways than we would have realized before we started this project.

Over the years, some of the sections in this book, usually in quite differ-
ent form, have been presented in seminars, workshops, and at scholarly
conferences or have been published in quite different form elsewhere, and
we appreciate the comments of all those who have responded to these ma-
terials. In addition to several of those already mentioned in this preface who
have been helpful in this regard, we also wish to thank Bradley Chilton,
Mary Coombs, John Dilulio, Jeffrey Gordon, Robert Kagan, Samuel Krislov,
Lynn Mather, Paul Mishkin, Henry Monoghan, Kevin Reitz, Judith Resnik,
Paul Rock, Steven Ross, Harry Scheiber, Kim Scheppele, Jerome Skolnick,
Peter Strauss, Larry Yackle, and the late Herbert Jacob.

Each of the case studies in this book was the result of an effort, by one
or both of the authors, and in turn we were aided by colleagues and
officials familiar with each of the research sites. At each site, we talked to
dozens of people — judges, correctional officials, lawyers, scholars, inmates,
and still others familiar with the cases. The number of people who gave
generously of their time are far too many to enumerate here. However,
for each site there was a handful of people who facilitated our work enor-
mously, and we must acknowledge them here. In Arkansas, we wish to
thank Mary Parker for help in arranging meetings with a great many of-
ficials involved in the Arkansas litigation, arranging a tour of that state’s
prison system, and sharing her own knowledge and her dissertation on
that case with us. In Texas, we wish to thank Ben Crouch and James
Marquart, Steve Martin and Sheldon Ekland-Olson, authors of two books
that chronicle developments in the Texas prison litigation. These books,
as well as conversations with these authors, were indispensable to our own
work. In Texas we also wish to acknowledge the help of the late George
Beto and his colleague Rolando del Carman for hosting one of us at Sam
Houston State University and for helping to arrange a visit to the state
prison in Huntsville. Research on the Santa Clara County (San Jose, Cal-
ifornia) case was initially undertaken by a superb research assistant, Deb-
orah Little, whose contribution to that section of Chapter 3 is gratefully
acknowledged. In Colorado, we wish to thank Roger Hanson and Karen
Feste for helping one of us to establish contacts with correctional officials
and lawyers in that state’s case, providing us with background information
about developments there, and for housing one of us upon occasion. For
help on Marion, we thank Norman Carlson, who arranged the visit, and
Gary Henman, for hosting one of us.

We also wish to acknowledge the contributions of several other students
who aided us in the early stages of this project and have since been
launched in careers of their own: Ted Storey, Jutta Lungwitz-Klapisch,
Susan Poser, Noga Morag Levine, and Dan Krislov.



PREFACE XV

The crucible for interdisciplinary research and teaching provided by
the Jurisprudence and Social Policy Program at Boalt Hall School of Law
at Berkeley is unique and unparalleled in American higher education.
Social scientists and lawyers work together, at times jointly offering courses
for both law and graduate students. This book emerged from one such
joint enterprise, and we hope it serves as a modest testimony to Sandy
Kadish and Philip Selznick, who had the vision and the skill to establish
this unique experiment in higher education. The authors also received
support for their teaching and research from the Daniel and Florence
Guggenheim Foundation, which provided funds to support the Law
School’s Guggenheim Crime Policy Program. The Foundation’s award re-
inforced the philosophy of the Law School’s Jurisprudence and Social
Policy Program, and helped support the research of both students and
faculty, which has resulted in the publication of numerous articles and
several books, including this one. We are deeply grateful to the Founda-
tion, and especially to Oscar S. Straus, its president, and Jameson Doig of
Princeton University, its liaison with us, for their confidence, support, and
responsiveness.

Portions of this book were written when Feeley was a Fellow at the
Institute of Advanced Studies at Hebrew University, during 1993-94. He
is indebted to the convenors of the criminal justice group there, Morde-
chai Kremnitzer and Eliyahu Harnon, for hosting him and for bringing
together such a stimulating set of colleagues whose interest in this project
was contagious.

This book went through several drafts. We are deeply grateful for the
typing and editorial assistance of Sheila John, Kiara Jordan, Kay Levine,
Margo Rodriguez, and the indefatigable Susan Peabody.

With all the help we have had, there should be a good many people
with whom to share the blame for this book’s shortcomings. But alas, if
we failed to heed their advice, we alone must assume responsibility for its
defects.
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G H A P T E R O N E

Introduction

The Problem of Judicial Policy Making

Courts perform three interrelated but distinguishable functions: they de-
termine facts, they interpret authoritative legal texts, and they make new
public policy. The first two functions are familiar, but the third is freighted
with the force of blasphemy. In our traditional view of government, courts
are not supposed to act as policy makers, and the assertion that they do
is generally treated as either harsh realism or a predicate to condemna-
tion.

Political scientists, who work in an essentially descriptive mode, origi-
nally tended to adopt the harshly realistic stance toward judicial policy
making. Their claims that courts are policy makers — indeed, that courts
can be empirically proved to be policy makers — were offered as an anti-
dote to the naive, traditional belief that judicial decisions are determined
by ““applying’ existing law. One notable feature of this stance is that the
term policy is often used as a synonym for “‘important” or even for “‘ju-
dicial decision making™ in general, with no effort to distinguish policy
making from other modes of judicial behavior. Even more notably, the
term is used as a synonym for “‘unprincipled’’; political scientists generally
ascribe the content of judicial policy making to the political or social
predilections of the judge, and regard the legal doctrine that is used to
express and justify the decision as epiphenomenal, or part of the super-
structure, or window dressing, or a Potemkin village, or any other image
by which scholars dismiss the accounts that their subjects give for their
own actions.'

Legal scholars, whose work tends to be more prescriptive, often regard
judicial policy making as an abberation to be regretted or condemned.

1



2 JUDICIAL POLICY MAKING AND THE MODERN STATE

For some, policy making is a legal error, a miasma judges stumble into
when they fail to follow proper interpretive principles.” It remains an error
when judges use it even for the delimited purpose of managing their own
case loads.” Others recognize policy making as a universal element of ju-
dicial action, but treat this acknowledged reality as an indictment of the
entire process. Fact-finding and interpretation, they say, are indetermi-
nate, and thus no better than judicial policy making.*

Faced with these condemnations, and unwilling to accept the invitation
to declare themselves to be mere politicians, judges’ principal response
has been to insist that they simply do not engage in policy making. They
are willing to acknowledge that they use social policy to inform interpre-
tation, but usually insist that their interpretation, whatever its sources,
constitutes the most valid reading of the text.” Any tendency toward in-
creased candor is likely to be quashed by the lawyers, litigants, and poli-
ticians they confront, who are quick to invoke the traditional doctrine,
whatever its coherence, to support their own position. This process
reaches its apogee during Senate confirmation hearings, when hard ques-
tioning invariably compels the nominee for one of our nation’s most im-
portant policy-making positions to declare that he or she will do nothing
more than interpret the law, and would never dream of exercising the
very function that renders the position so desirable and the nominee so
anxious to obtain approval.®

In recent years, more modulated analyses have tried to come to terms
with this all-too-evident component of judicial decision making, while
maintaining the distinction between it and other modes of judicial action.
Some political scientists have argued that explanations anchored exclu-
sively in extralegal factors are insufficient, and have sought a broader
model of judicial decision making that incorporates existing legal doc-
trine. This claim can be limited to ordinary cases, where the judge engages
in “‘routine norm enforcement,”” but it can also be extended to the kinds
of leading cases that serve as the best evidence of judicial policy making.
For example, Lee Epstein and Joseph Kobylka argue that in the death
penalty and abortion cases, ‘it is the law and legal arguments as framed
by legal actors that most clearly influence the content and direction of
legal change.”® Similarly, the legal mobilization literature demonstrates
how judges make policy by rephrasing the litigants’ dispute in legal terms.’
Public policy literature on agenda setting sometimes treats courts as one
participant in the complex process by which ideas are transformed into
governmental priorities for policy initiation and implementation.'’

Legal scholars have also developed a variety of approaches to assimilate
judicial policy making into a more complex and less condemnatory ac-
count of the judicial process. One approach is to acknowledge policy con-
siderations as a valid guide to interpretation. The courts should treat the
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statute or the Constitution as meaning one thing, and not another, be-
cause the first comports with current social policy, whereas the second
contravenes it.'"" Another approach is that policy making is justified when
used to formulate a remedy for legal violations that have been established
by interpretive means.'? Next, there is the view that courts, generally the
U.S. Supreme Court, may legitimately make policy at times of high po-
litical debate or crisis; the implication, however, is that in doing so, the
Court abandons its judicial role and enters the lists as a purely political
combatant.'* A fourth position is that judges inevitably inhabit the realm
of political decision making and that simply nothing can be done but
recognize that they sometimes, or always, reach decisions that are essen-
tially equivalent to those reached by other agencies of government.'

These contemporary approaches are illuminating but they tend to treat
judicial policy making as something to be explained away as an activist
version of interpretation, or to be quarantined within a delimited range.
They tell us what judicial policy making does, not what judicial policy
making is. Quite often, the process is treated as being hidden in the black
box of the judge’s mind, or descending, like a deus ex machina, to pro-
duce its results by external and undefinable sorcery. It is often described
by reference to grand but unelaborated concepts such as experience,'”
reason,'® religion,'” or maturity.'®

This book adopts a different and, in some sense, more mundane ap-
proach. It treats judicial policy making as a separate judicial function with
its own rules, its own methods, and its own criteria for measuring success
or failure. In addition, it moves beyond description to argue that this
function is legitimate because it emerges naturally from the institutional
role of modern courts and does not violate any of our operative political
principles. The normative argument is secondary, however; the mere de-
scription of the subject matter is far more important, since it is generally
useful to know what something is before deciding whether one approves
or disapproves of it. Moreover, if the thing will continue to exist despite
one’s disapproval — and judicial policy making belongs securely in that
category — the mere description of it will serve a valuable purpose. That
purpose is to demonstrate how the judge’s policy-making function con-
forms to well-accepted, if little-understood, ideas about the nature of law
and adjudication in a modern administrative state. In other words, we
intend to rethink the forms and limits of adjudication.

But the book does not attempt to describe judicial policy making by
offering a comprehensive account. That is too large a task, and its gen-
erality precludes much insight into the detailed operation of the process.
In addition, if one restricts oneself to generalities, it is too easy to shift,
or to be perceived as shifting, back into the familiar debates about the
desirability of the process. One need not subscribe to the postmodernist
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position that situated description is always more reliable than general the-
ory," in order to regard it as a safer place to start, particularly when
venturing into uncharted territory. Consequently, this book begins with
an example and constructs a theory of judicial policy making from a single
set of decisions — the prison reform cases decided by the federal judiciary
between 1965 and the present. These decisions not only illustrate the
policy-making process, but also illuminate important features of our legal
system that define the contours of this process and establish its signifi-
cance.

Of course, it would be possible to follow the custom of many other
books about judicial decision making and discuss a number of different
examples, rather than just one.?” Apart from prison reform, judicial policy
making produced the constitutional right of privacy decisions such as Gris-
wold v. Connecticut and Roe v. Wade,*' the common law right of privacy and
publicity decisions,* the free speech decisions,” the mental hospital re-
form decisions,”* many federal antitrust decisions,” and the decisions cre-
ating implied warranties for consumer products.?* Such an approach
would avoid, or at least decrease, the dangers inherent in generalizing
from a single case. The difficulty is that all these examples are complex,
and consideration of them would tend to inundate a study of any reason-
able length with vast quantities of legal detail. The only way to avoid this
would be to present the examples in brutally summarized form, and to
sandwich the theoretical discussion in among the case studies, with its
systematic development consigned to a few concluding chapters. This
study adopts a different approach. It presents one example in detail and
then pursues what may be called a microanalysis of that example, building

a theory of judicial policy making from the different, complex features
that the example offers.

The Nature of Judicial Policy Making

Before proceeding, however, it is necessary to provide at least a prelimi-
nary definition of judicial policy making and to distinguish it from the
more familiar category of interpretation. Judicial policy making, to put
the matter most simply, is policy making by a judge. A judge is an adju-
dicator of particularized disputes belonging to a governmental institution
whose primary task is adjudication. In America’s federal court system,
most judges are authorized under Article III of the Constitution, which
means that they have life tenure and salary protection. However, some
officials who would generally be described as judges, such as the members
of the District of Columbia courts,?” other territorial courts,?® and courts
martial® are Article I officials, and to the extent that they are part of a
separate institution, they are included in this study. There are also a num-
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ber of adjudicators belonging to administrative institutions and some of
these, such as the administrative law judges, have a rather formalized,
judgelike status.® This study is not intended to apply to these officials; the
relationship between adjudication and policy making within an adminis-
trative agency is a complex subject that we do not address.

Policy making, by a judge or anyone else, is the process by which offi-
cials exercise power on the basis of their judgment that their actions will
produce socially desirable results. This definition follows Ronald Dwor-
kin.*! Since Dworkin is a confirmed opponent of judicial policy making,
which he regards as lawless, the use of a definition derived from his work
provides reassurance that the concept is not being sugar-coated with con-
ciliatory verbiage to facilitate its easier acceptance.

Policy making may be contrasted with interpretation, which is the pro-
cess by which public officials exercise power on the basis of a preexisting
legal source that they regard as authoritative. This does not mean that
policy making is entirely disconnected from any established source of law.
American constitutionalism, at both the federal and state level, requires
that policy making, by a legislator or administrator as well as a judge, must
be based upon the authority granted in some legal text. But policy making
is distinguished from interpretation because it treats the text as a source
of jurisdiction, not a guide to decision. When judges engage in interpre-
tation, they invoke the applicable legal text to determine the content of
the decision, whether by examining the words of that text, the structure
of the text, the intent of its drafters, or the inherent purpose that informs
it. But when judges engage in policy making, they invoke the text to es-
tablish their control over the subject matter, and then rely on nonau-
thoritative sources, and their own judgment, to generate a decision that
is predominantly guided by the perceived desirability of its results.

Various methods of policy making have been discussed with respect to
legislatures, executive agencies, private businesses, and other organiza-
tions for which policy making is regarded as a legitimate activity. The
classic analytic method involves five discrete steps: define the problem,
identify a goal, generate a range of alternatives for achieving that goal,
select the alternative that seems most promising, and implement the se-
lected alternative.” Each of these steps possesses its own subsidiary meth-
odologies. In recent years, for example, cost-benefit analysis has become
a particularly popular approach for choosing among a range of alterna-
tives. Generating alternatives is the most mysterious step in the process,
but has recently become the focus of attention from those interested in
human creativity and cognitive psychology.

As might be expected, the aroma — some might say the stench — of
scientific analysis that the five-step method carries has made it seem un-
realistic or oppressive to many contemporary scholars. Perhaps the best-
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known and most starkly contrasting alternative is incremental, intuitive
decision making, often described in Charles Lindblom’s ironic phrase, as
“the science of muddling through.”** A somewhat more analytic ap-
proach is the hermeneutic circle, derived originally from the study of
textual interpretation,* but applied to social science by Hans-Georg Gad-
amer.” In its initial form, the hermeneutic circle is an interpretive tech-
nique in which the meaning of any portion of the text can only be
discerned from considering the text as a whole, but the meaning of the
text as a whole can only be discerned from considering its component
parts; as a result, understanding emerges from an interactive process that
moves back and forth from part to whole to part. Gadamer argues that
the social sciences should not be modeled on the natural sciences, but on
humanities or aesthetic theory, including the hermeneutic circle. Anthony
Giddens* and Charles Fox and Hugh Miller®” have applied this approach
to policy analysis.

Although this study argues that policy making is a normal and legiti-
mate activity of the judiciary, it makes no effort to choose among these
various policy-making approaches. This may seem like an omission in a
theory of judicial policy making, but it stems from the generality of our
theme. We are not attempting to instruct judges about the optimal way
to make public policy; rather, we are arguing that policy making should
be recognized — by judges and by observers of judges — as an ordinary and
a legitimate mode of action. There is no agreed-upon strategy for policy
making by a legislature, but very few people argue that legislatures should
not make policy for lack of such a theory. There is no agreed-upon theory
for the interpretation of legal texts, either; indeed, the disagreements on
this subject constitute the biggest single issue in contemporary legal schol-
arship. Yet the belief that interpreting texts is a legitimate part of the
judicial role is absolutely universal in our legal culture.* Both policy mak-
ing and interpretation are part of what many observers call the “‘practice”
of judicial decision making, but they are separate parts.*

With respect to constitutional interpretation, Philip Bobbitt has trans-
formed the lack of agreement about a theory of interpretation into a
theory of its own. Bobbitt argues, in effect, that each rival theory consti-
tutes an element of our legal discourse, a modality of judicial decision
making.* The modalities he identifies are historical (the intent of the
framers), textual, structural, doctrinal, ethical, and prudential (cost-ben-

* There has been an ongoing debate about whether the Supreme Court should
invalidate legislative enactments on the basis of its interpretation of the Consti-
tution. But no American legal scholar doubts that courts may legitimately inter-
pret statutory enactments; indeed, it is difficult to imagine how our government
would function in the absence of this power.
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efit analysis). A valid interpretation is simply one that uses these modalities
in the manner that they are supposed to be used within our legal culture.
This theory has been attacked as less than nourishing, because it does not
tell us whether a particular decision is correct, or preferable to some other
decision, nor does it resolve conflicts between the various modalities.*’
But it certainly does describe the practice of constitutional interpretation,
and it indicates that this practice contains a variety of differing ap-
proaches. If that is not deemed a significant achievement, the reason is
that the existence of this practice is not open to question, and the legit-
imacy of the practice is no longer a primary source of controversy.

This study advances the same claim for judicial policy making as Bobbitt
advances for constitutional interpretation — that it is a standard method
of judicial action, displaying a series of distinct modalities. These modal-
ities include muddling through, hermeneutics, and the classic analytic
method, plus its sidekick, cost-benefit analysis. When judges use these
modalities, they are making public policy in the standard manner that our
prevailing legal culture establishes — they are “‘talking the talk.” The dif-
ference between the cases of constitutional interpretation and judicial pol-
icy making, however, is that the existence of the latter remains open to
debate, and its legitimacy is generally rejected by both sides in this debate.
Our claim is that there exists, just below the flimsiest fig leaf of judicial
denials, a vast realm of judicial policy making, and that this realm repre-
sents a standard, legitimate mode of judicial action. Precisely which mode
of policy making is preferable, or optional, is a subject for a subsequent
discussion.

Policy Making as a Distinct Category

A second definitional question about judicial policy making is whether
the distinction between selection of a desirable result and interpretation
of an authoritative text really makes a difference. Judges, after all, regu-
larly rely on social policy when interpreting texts, and they regularly in-
voke texts even in their most result-oriented moods. In fact, there is a
substantial overlap between policy making and interpretation, and judges
often engage in both modes of decision making within the same opinion.
This would be fatal to any theory of judicial decision making that de-
manded that each decision be unambiguously assigned to separate cate-
gories. But theories of this sort belong to physics, not the human sciences.
When we study judicial decision making, the primary goal is to understand
the essence of that process, the way it feels to the decision maker and is
perceived by those who are affected by it. In other words, the goal is to
grasp the phenomenology of judicial action. Interpretation and policy
making are different experiences for the judge and are perceived differ-



