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What are human rights?

“All human rights are universal, indivisible and interdependent and
interrelated.™

Human rights are difficult to define, notwithstanding that the term is used

extensively and frequently. Generally human rights are regarded as those

D BAFIBARTE (RHAFE) PEF “FRANERGRAR, “FRMEMRANHE". BRET: (&
tARFEY, FEFHEIE 1985 ER, 5 76 T.

2 A.S.Rosebaum: “ A\ S S (GRRAF), REERFESH: (EHABER) F. OIARHKE 1994
ER, 2728 W.

3 Pt 1, para.5 of the Vienna Declaration and Programme of Action, adopted following the UN World Conference on
Human Rights, Vienna, June 1993.
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fundamental and inalienable rights which are essential for life as a human being.
There is, however, an absence of consensus as to what it is human rights are
intended to achieve rather than they are, i.e. protection of the individual from an
abuse of state authority. Human rights have escaped a universally acceptable
definition, presenting a problem to international regulation. Human rights more than
any other issue highlight the distinction between universalism and cultural relativism.
Universalism reflects the position endorsed by the UN World Conference on Human
Rights in June 1993(The Vienna Conference). The relativist theory maintains human
rights differ from State fashioned by a State’s values, cultural and religious traditions.
Adherence to the relativist theory frequently criticize international human rights
instruments as simply reinforcing Western concepts and values in the guise of
universal rights. At its simplest, the difference between the universality approach
and that of the relativist is the emphasis on the individual. The emphasis in
universalism is on the individual, whereas relativists place the emphasis on the State.
Relativists accept the rights pertaining to individuals but emphasise that individuals
are defined in terms of their relations with others and as a part of society. As with all
theories there are varying degrees of observance. At its strictest cultural relativists
maintain human rights are inapplicable to non-Western societies whereas others
accept human rights are universal but that differences in society should be reflected
within international human rights instruments. The debate between universalism and
cultural relativism has increased in intensity with the development of human rights
and the “chipping away” at State sovereignty and domestic jurisdiction.

Cultural diversity is not defined and universalism and cultural diversity are not
mutually exclusive. The 1993 Vienna Conference concluded:

“While the significance of national and regional particularities and various
historical, cultural and religious backgrounds must be borne in mind, it is the duty of
States, regardless, of their political, economic and cultural systems, to promote and

protect all human rights and fundamental freedoms.”
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An international instrument which highlights sensitivity to cultural diversity is
the UN Convention on the Rights of the Child.*Article 20 para.3 identifies Kafala in
Islamic law as an alternative care system along side foster care and adoption,
thereby acknowledge that adoption is not recognized within every society.

Traditionally human rights have been sub-divided into three classifications:
“first, second and third generation” rights. According to this classification“ first
generation” rights are those which may be characterized as civil and political rights;
economic, social and cultural rights, as “second generation” and group rights as
“third generation” or “solidarity” human rights.

The distinguishing feature of the latter being the particular focus on collective
rights as opposed to the emphasis on individual rights of the first and second
generation classifications. The right to development and the right to
self-determination are two of the principal examples of “third generation™ rights.
The Vienna Conference affirmed the right to development as a fundamental human
right. This was endorsed by the UN Secretary General, Boutros Boutro Ghali, who
pledged his personal commitment to development in his “Agenda for
Development”.*The concept of “third generation” rights originated in the 1970s and
remains controversial with the primary protagonists being the developing States. The
definition and enforcement of third generation rights has given rise to considerable
academic debate’with, for example, a denial of such rights as human rights to their
acceptance as a sub-category of human rights. The classification of human rights by
generations is highly contested as it perpetrates a difference as a sub-category of
human rights. The classification of human rights by generations is highly contested
as it perpetrates a difference between rights, which should be avoided. For instance,

the classification of rights even as political, civil, economic, social and cultural has

* 1989 28 LL.M.1448.

5 Report of the Secretary General A/48/935, May 6, 1995.In response to the Secretary General’s Agenda, the General
Assembly adopted a resolution, which created an ad hoc open-ended working group with the specific purpose of
“elaborating further an action-oriented comprehensive agenda for development”. A/Res/49/126, January 20, 1995.

¢ See Harris for further discussion of the position of Sieghart and Crawford, p.770-772.
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prompted debate, and a recurring theme has been the normative relationship between
the various suggested categories of rights as to whether both categories merit
characterization as rights proper. One view is that civil and political rights alone
merit the term human rights, whereas social, economic and cultural rights are only
aspirations .An alternative argument is that social, economic and cultural rights are
rights proper as they alone are vehicles of social change, whereas civil and political
rights only maintain the status quo. A further distinction frequently made is that civil
and political rights only require a State to abstain from doing something whereas
economic, social and cultural rights demand positive action. However, if a right is a
right it remains a right, irrespective of how it is to be achieved. Such a distinction
further fails to recognize that all rights involve a cost/responsibility. It is erroneous
to argue that civil and political rights do not involve a cost whereas economic, social
and cultural rights do. For instance, the abolition of the death penalty is an example
in point. Not only is there the cost of maintaining high security prisons there is also
the cost of educating prison personnel. Notwithstanding the foregoing, any
distinction between civil and political rights and economic, social and cultural rights
is at odds with the position of the Committee on Economic Social and Cultural
Rights and in particular General Comments No.20, where it is stated”---efforts to
promote one set of rights should also take full account of the other. The United
Nations agencies involved in the promotion of economic, social and cultural rights
should do their utmost to ensure that their activities are fully consistent with the
enjoyment of civil and political rights.”In other words the civil and political rights
and economic, social and cultural rights are indivisible and interdependent. However,
it is true that different conditions prevail and different priorities in respect of human
rights is inevitable—inevitable because the world’s resources. are not perfectly
distributed. States have and will have different priorities. Societies at different stages

in their development will emphasise the realization of certain rights as being more

7 February 2, 1990, para.6.See HRUGEN/1 7Rev.7(ESC)May 12, 2004.
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important than others. However, in light of this certain rights still remain core,
inherent in all human beings because of their humanity and transcending all
boundaries—geographical, historical, cultural, religious, political and economic.
These core rights would be those from which no derogation is allowed even in times

of public emergency.®

% 1t is suggested these core rights can be identified in Art.4 para.2of the International Convenant on Civil and Political
Rights, see below.
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and satisfactory conditions of work). T4 (right to trade union). L& {REEA
(right to social security). & 234 G 7K #EA (right to an adequate standard of living).
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The term “human rights” is defined, the issue of human rights is high on many
agendas, there is an increasing plethora of international instruments guaranteeing
wide-ranging rights and the provisions of these instruments have ramifications far
beyond the political arena. The challenges posed by globalization for the promotion
and protection of human rights were assumed as general goals for the United
Nations in the last decade of the twentieth century. The Secretary General, Kofi
Annan, in his Millenium Report‘calls for the international community to adopt as
global challenges the distribution of the benefits of globalization and organization of
the opportunities it offers to the service of the individual.*This brings on to the
international stage actors other than States and international organizations with the
responsibility for the protection of human rights. Such actors include financial and
economic institutions, the private sector and civil society.’Human rights are now
firmly established in the vocabulary of international business, with an increasing

number of business being called upon to demonstrate corporate social accountability.

: “We the Peoples:The role of the UN In the 21¥ Century”UN Doc.A/54/2000, March 27, 2000.

Ibid.
¢ Ibid. p.46 or Resolution of the Human Rights Commission Globalisation and its Consequences for the Effective
Enjoyment of Human Rights 2002/28, 22M April 2002.
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This is not to say that businesses have become altruistic and are now invested
with philanthropy. The truth lies in greater availability and transparency of
corporation documents, a greater accessibility of shareholders who can be, and
frequently are, the target of pressure groups, and intense media exposure.Expansion
in the marketplace demands global competitiveness, of which social accountability
is a critical dimension.’

In addition to definition, a major contributing difficulty has been that many
States regard human rights as falling within domestic jurisdiction and, therefore, not
a matter to be tackled by international law.In other words, treatment of one’s own
nationals should not, according to those States, be the focus of external review.The
international law position is that severe violations of human rights can no longer fall
within the exclusive jurisdiction of States.®

Human rights is a subject of contemporary international law and the efforts to
regulate human rights at international level only gained momentum after World War
IL.It should be noted that human rights are not a static concept, as was highlighted by
the European Court of Human Rights in the decision of’” Selmouni’ , regarding the
characterization of treatment as torture, which previously would have escaped such a
label.*The importance of human rights on the political agenda is reflected, e.g.in the
United Kingdom by the publication, since 1998, of an annual report on Human
Rights.This report is undertaken by the Government and published by the Foreign

and Commonwealth Office.

[3E—]

BERANEEFRREZAPER, TS AZH, F—AE (HRANES) FAER
ARNeE, HPaF (HRANERS) F—%: ABEWMAA, EY™RH LHEESE.
FNF: EXWHF(Legal remedy). F+MTF: I (Asylum). E+HF: EFEN

" See guidelines for Cooperation between the United Nations and the Business Community, issued by the
Secretary-General of the UN, July 17, 2000.

% See pp.262.et seq.

? Selmouni v France, European Court of Human Rights, 25803/94, July 28, 1999.
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(Nationality). $E+-t%: MFe®(Property). EF=+/\&: AABREREXESHENR S
BHRABLPENZHERERKF. FEE (HRANES) R (2RS5BEANFIERR
249) 5 (&F. H25XUNERLAH) HARE, MALAEE—SFMANE, BFF
2. £ HP(Life). A5 BB R KL (Liberty and Security of the Person). 2 1E 43R (Protection
against slavery and servitude). ZEIEESHI (Protection against torture). %8 k2 F(Legal
personality). X ZBIAATFZE (Equal protection of the law). FiEFLIBiBIE. MEHE
(Protection against arbitrary arrest, detention, or exile)s X2F 5 A EZHH (Access to
independent and impartial tribunal ) ¢ J#£ FE (Presumption of innocence) . FE Hil3% % (Protection
against ex past facto laws). FEFA#R(Privacy). iT# B H (Freedom of movement and residence)-
ZREM (Protection and assistance of families). BEROIFH BB (Freedom of thoughts,
conscience and religion). FIEB B (Freedom of opinion and expression). ELLZHAH

(Freedom of assembly and association). £ 5 k% B 4 3t W & 2 8 F (Participation in
government and Access to public service). T{E4(Work). BRM HH. B4 T £(Trade unions).
A8 T {£%H(Just and favorable conditions of work). T & (Education). S5 &34
& (Participation in cultural life)Z W #F. FZHNE (ARSBEANRFERAAY 5 (2.
HE SR ERAL) 58 ZHE, X REE R (right to self-determination) 5 /> R
HZA.
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