BEiITXB2EGRELFEIXNE LE% % %

WTOZ DSB#ft & #h17 #l Jire
— FRERTESRE

On the Implementation Institution of WTO DSB Report
— Enforcement and Reflection of Fifteen Years

© ¥/ &

Ep A0 AT kIR AU EY
s | SEEEESHRSM




RESRH %

WTOZ DSB# & #7 #ll B i

—— T RS S

On the Implementation Institution of WTO DSB Report
——Enforcement and Reflection of Fifteen Years

@ sk &




B R% B (CIP) 7

WTO Z DSBREMTHER: + EFNLHESRE/FREEE. —HIN: B
(TR R$L,2012. 5

(BlIR2EEBRETECE/REZE4)

ISBN 978-7-5615-4255-2

[.OW- [0.O%- II. OWFHZHL-EERH5-HER$ R
V. DF743

o R A B 34 CIP BiE %7 (2012) 45 069084 £

JE TR A AR 2 AT
Cotik - T ATERAF B —HAEEME 2% 39 B HR4N :361008)
http.://www. xmupress. com
xmup @ xmupress. com
JE 117 B 5 % B PR A B BRI
20124E5 A% LR 20124E 5 A4 1 )RETRI
FF4e 787X 960 1/16 EpBK.15.25 G .2
FH.256 T E¥-1~1200
EHr:26.00 T
ABMFENHAEEMIEEE IR FiR



F
o

l International
MR Economic Law

s

nu\:

EREFERA BTN A LGHEF %M. AHREEH KL
RN BTN EFER  EAHLOFNLEL, EFE, 21t 20
SENER EREFZCRNEFAFATELAFRE R K. LR
MERENFENZ -, S ELF LR TEMAMRET S 44
WHEAS T EREFZEEAR S AN RS ES R LES Y.

REREFARAZE  BNMA¥ERERERBEIRLSH Y
BEMHE. ERERBAZHE, HITA¥ET 1981 4£41 1985 £ 4
é2%19\5%@ﬂ&@%éémz%ﬂk@iiﬁzkﬂi,wss FEFHEBKE
REFkE Q997 £ ERBETY KV ERE S WIE+ 4, 1987 £
BABNAFERBFEF T, 1995 £, BNMASBREFER
EBREFR"FH AV AL EFR2NI"ITREXERTHE,
2002, BINMA¥EGRELZ Y HETEHRENEIRELEHN, ¥ ¥
UK BEMARERELZ L FABAER“GBRE, L FEE"HR
W RERE, FRT R EBRAEHNEREFHERFELLEF L
TH - ARENEEERMFENRLBEH TN AN TR, A, 22
FHEWE, XL L BHEBR L AL R0 &R T (235484 R%
WA R EERER R T AR UL L F A B HNERE
FEETTAL,

EAEVHBZEEREARWEERRELTAL AR
= RN AES 47, CENMAFEIREFEXE" R HR, £ &
FUFENBRRENKBBE T, “XE"RWEEREUAA 2 AL
EFWHR EPRIEGREFATBRNEHFAERE RS F R st



T R

T B —— - TR A0 S 5 S

J T e A

SRR, “XEVIREYEEITARY¥FH BKAERZF ARG
FRAARE EXNENIEREFEFHFEGEE. “XEEFHE
BRI MARE, F N ERE R FRAF S, A HIKER
BHREEREHFAWEAR ARXXEEREFEFRGFAHE,
AEERFEEELEXER ERBNFEREE, ROPMEXE
BRABRAEFELCRFETHHANER, REFHA T HAEEZ
ROBHER, D2 R. AN . EFEXE"XEEBREFEH
Btttk " REWEREFAA TR . PHEHALEURP S E
HELLFRFEAEHNER R HIEE,

“BITAFEREFZEXE" REZERS
200346 H2 H



WARE |

‘ International
R Fconomic Law

A A&

WTO % kALl g8 b 250 E IRk, 5 [ BR e o R 4 i R
RALAGAE L, SRR T 5 WTO S e AL ok 5 2k, T R, 4 A
HHEF . (LSl RFAE .0 AT EMK. B8 WTO S 556
RHLH B LA, R THER LA RE . EXEHE.,

F 2000 4F 12 A 31 H,WTO 3@ e HLf 2 fE % 15 47,DSB @\t
T 118 MRS, Hd 101 MREH DSB R4EFEHAT.

WeAg - FEREEHMINRNE - BB S THBNE SRR 5
BB SETRE . XMEUAEREREAR? ERIZWIERHL
BR N EIRTEWATIR G A ATIE BT IR B SR Al sk,

X DSB 4 & $UAT #IE R B 58 B X R B AEF . KB DSB ) 45 47 &1 5
SE TR P B S TS T A, T LR ) B O S TR v B 2 M ST R AR
BRTR, FREHESE LR E T ROAE S EREZ,

A RSB ARG IC AL, A S5 102 N 2,

FIRXTA AR DSB A5 AT B B P B e SR ML A F LU AT, I
MZWB MBS ETURE. EESEEA TR ENHREY S RS

H—ER“DSB MG AT H EMEW”. KZEN DSB 4 178l
RS HAR N AT RB AT T 05T, 35 P Ak B B H A X S R — R R
AR o — B AT R 003 SR ARG A1 55 R AT HE 3 . 18 3E T DSB #1145 34T
il B B P HETE 2 101 B 5 A ] P9 SE B I PR R TG B Th ik

5 B ON“DSB 45 AT HI BRI SIHE” . % B4 HT T 8] 2000 4E 12 A
31 HIET/EHATH 101 NEM Y DSB 45 347 B9 K bt ¥ L A8 25 P F1 98 41
P, MG IE T DSB 45 BT Hil BE A9 DATF 52 M SR BA - PUAT B BR 24 52 9% 3%,

1



B A S R :
WTO Z DSB#&#MATH Eib— T EFMEXRERE

R BT 45 2R B Bk, TR A BT R SR LA .

8 =255 “DSB 45 AT H BEE R A HAR” . KB DSB ## & PAT
JE B8 A IR U RN B O RBEAT T BT IXERIE T 4E N DSB #4541
TR EEERAMEREN N EE R ERMEARRNER. LAy R,
it DSB # 45 $AT i HE i 52 B M SR P 4R 10 A0 R AR EE O R BUR IR AT BB
FEAE], th DSB8 IS AT 5 1] 0 S 8 $AAT B4 2 9 (] 5 8 ST BB AT 4 R
BT, P RE R B r REFER B SUAHE BT S MG ER K LA K
it P [ B R AT 1 R » L3 B Ak v b DLk R Al SC 55 4 A S S e A TR 4 3R
Ry

FENDSB REHRTHERXEEBFHELH”. KEX DSB iR 5H
I ETENERBREESE . SE5EERNSSHERTTHRE. KEHR
T S3C3BL DSB #45 $hAT il BEAR ¥ B AR B0 A A B @ B8 A2 P B9 A 6] 5 R XF DSB
MERTHEALEEEEMARE X . H 7T LB DSB R EHRTHEHN
SEIRPEAR HE, K2 W A DSU By A B 32 iR , B2 /235 55 DSU SR i
WA PUH T . B K DSB i) & PAT KRR HE AT LIS DSU N3 AR
FIBE AT 3B 5 W oh , 3R E K EA DSB 345 X $fT 38 16l B4k .DSB 24X
B TER AR DSU B IR K H ERASBRRHMEE., HEHRET
DSB #10E Pt R A% SF S MBAEIE FKRE.

HZRHANTAEZEEHBIER, 3 BB DSB it i AT H BB E K
RE.,

B % “DSB R & PATIR O 27, W 8 “HEH R RRHET T Re b
Mifbab3, H LT EHEAS.

KW :DSB #Hi & AT WTO



Abstract

B International
M Lconomic Law

ABSTRACT

The WTO dispute settlement mechanism is praised as the bright pearl
on the crown of WTO. As far as quantity is concerned, it occupies the first
place and achieves splendid results, which causes every head to turn in ad-
miration, in contrast with other international legal dispute settlement
bodies. For any dispute settlement mechanism,judgment is center and en-
forcement is lifeline. To achieve deserved reputation;WTO dispute settle-
ment mechanism is decisive and vital.

As of 31 December 2009, WTO dispute séttlement mechanism had
been operating for fifteen years. By this time, DSB had adopted reports of
118 cases in which reports of 101 cases need to be implemented.

The Consultative Board to the Director-General Supachai Panitchpak-
di leaded by Peter D. Sutherland proclaimed that “So far so good-the sys-
tem has worked”. Whether on earth the optimistic attitude is advisable?
To obtain objective and correct answer,empirical study on implementation
status of aforementioned repofts needed to be implemented is indispensa-
ble.

The meaning of doing research on the implementation institution of
DSB report mainly consists in finding out the substantial problems while
applying the implementation institution of DSB report, reflecting upon its
substantial deficiency and putting forward some projects about the sub-
stantial transformation of this institution, as well as looking for effective
routes to realize these projects.

The book consists of introduction,main body and conclusion,and the
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main body has 4 chapters.

The introduction throws light on critical concepts of the subject for
discussion that is “the implementation institution of DSB report”,and de-
fines the scope of researching to the subject for discussion. This part also
elucidates the background,current situation and meaning of researching to
the subject for discussion.

Chapter 1 discusses the construction of the implementation institution
of DSB report. It studies the generation process, concrete contents and
functions of the institution. It points out that the suspending concessions
and other obligations are indirect enforcement measures to obligation to do
act that should not be replaced. The author demonstrates that the imple-
mentation institution of DSB report has the function of promoting to real-
ize international rule of law in multilateral trading system.

Chapter 2 examines the enforcement of the implementation institution
of DSB report. It analyzes the timely, consistent and compulsive character-
istic to implement DSB report in need of implementation in 101 cases,as of
31 December 2009, from which demonstrates that there are substantial de-
ficiencies in the implementation institution of DSB report: weak restriction
on the implementation time limit; lack of remedies for the damage of flaw-
ed implementation; weak compulsive power of enforcement measures.

Chapter 3 focuses on the objective of transformation on the implemen-
tation institution of DSB report. It studies the values, the basic principles
and the projects of the transformation of the institution. It demonstrates
the system of the value objective and basic principles directing the trans-
formation of the implementation institution of the DSB report. Based on
this demonstration, this dissertation provides the transformation projects
to cope with the substantial deficiency of the implementation institution of
DSB report: canceling the reasonable period of time for deferring imple-
mentation,the implementation period and the reasonable period of time for
deferring implementation should be recommended by DSB; establishing
the remedies for the damage of flawed implementation, including compul-

sory payment for deferring implementation and compensation for deferring



Abstract

implementation; establishing indirect enforcement measures enforced by
public power, but not abolishing indirect implementation measures en-
forced by self,namely,the suspending concessions and other obligations.

Chapter 4 is devoted to the realization of transformation objective on
the implementation institution of DSB report. It studies the choice of the
legal routes, the participation subjects and institutions of this institution
transformation. It reveals that the’various projects of different legal routes
to realize the transformation of the implementation institution of DSB re-
port have different significance on the substantial transformation of the in-
stitution. To realize the substantial transformation of the implementation
institution of DSB report, the author advocates that we shall set a time
limit for the negotiation on examining the DSU fully, and allow to ex-
change the negotiation topics with those out of the DSU,and exchange the
negotiation topics between the rules of DSB report implementation and the
interior topics of the DSU. Besides,it advocates that we shall require that
DSB report should embody the time period of implementation, DSB should
recommend the retrospective compensation, and WTO should adopt the
majority vote mechanism for the decision-making system of revising the
DSU. It points out the bases of DSB recommending the retrospective com-
pensation on the science of law,ethics,economics and contract theory.

The conclusion sums up the research findings in the chapters of main
body,and looks forward to the future of the transformation on the imple-
mentation institution of DSB report.

The appendix, short form on implementation status of DSB reports,
deals with the research findings of Chapter 2 systematically and explicitly.
It also replenishes the content of this chapter.

Key Words: DSB report; implementation; WTO
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Basic Instruments and Selected Documents (published by
BISD GATT)
CEAGFEELSR) (H GATT €D

Dispute Settlement Body

DSB
(S IRALFA)
Understanding on Rules and Procedures Governing the
DSU Settlement of Disputes
CESiae:3 22 S WIIEE 3= 008 D))
EC European Communities
CBR P 3L R 44
EU European Union
(BR 9N B )
GATT General Agreement on Tarif fs and Trade
. URXRBLEHB SWHED
ITO . International Trade Organization
(EHFHASHLD
Multilateral Trade Organization
MTO
(ZBHHAGHLD
ial and differential treatment
SED 1 specia
BB gmmenm
(SCM $h43) Agreement on Subsidies and Countervailing Measures
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WTO

Agreement on the Application of Sanitary and Phytosan-
itary Measures

(S sh A ) DA KR R e i B 2 )

Trade Negotiation Commission

(A RAZRE)

Agreement on Trade-Related Aspects of Intellectual
Property Rights

K S5HAHE XHABRZREN

Third World Network

(55 =t A M4

World Trade Organization

(R 5 42D

Marrakesh Agreement Establishing the World Trade Or-

(WTO iy ganization
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[1] DS366—Colombia-Indicative Prices and Restrictions on Ports of
Entry,20 May 2009.

[2] DS362—China-Measures Affecting the Protection and Enforce-
ment of Intellectual Property Rights,20 March 2009,

[ 3] DS360-—India-Additional and Extra-Additional Duties on Imports
from the United States,17 November 2008.

[4] DS350—United States of America-Continued Existence and Ap-
plication of Zeroing Methodology,19 February 2009.

[5] DS345—United States-Customs Bond Directive for Merchandise
Subject to Anti-Dumping/Countervailing Duties,1 August 2008.

[6] DS344—United States-Final Anti-Dumping Measures on Stainless
Steel from Mexico,20 May 2008.

[7] DS343—United States-Measures Relating to Shrimp from Thai-
land,1 August 2008.

[8] DS341—Mexico-Definitive Countervailing Measures on Olive Qil
from the European Communities,21 October 2008.

[9] DS339,D8340,DS342—China-Measures Affecting Imports of Au-
tomobile Parts, 12 January 2009,
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[10] DS337—European Communities-Anti-Dumping Measure on
Farmed Salmon from Norway,15 January 2008.

[11] DS336—Japan-Countervailing Duties on Dynamic Random Ac-
cess Memories from Korea, 17 December 2007.

[12] DS335— United States-Anti-Dumping Measure on Shrimp from
Ecuador,20 February 2007,

[13] DS334—Turkey-Measures Affecting the Importation of Rice, 22
October 2007,

[14] DS332—DBrazil-Measures Affecting Imports of Retreaded Tyres,
17 December 2007.

[15] DS331—Mexico-Anti-Dumping Duties on Steel Pipes and Tubes
from Guatemala,24 July 2007.

[16] DS322—United States-Measures Relating to Zeroing and Sunset
Reviews,23 January 2007,

[17] DS321—Canada-Continued Suspension of Obligations in the EC-
Hormones Dispute, 14 November 2008.

[18] DS320— United States-Continued Suspension of Obligations in
the EC-Hormones Dispute, 14 November 2008.

[19] DS315—European Communities-Selected Customs Matters, 11
December 2006.

[20] DS312—Korea-Anti-Dumping Duties on Imports of Certain Pa-
per from Indonesia, 28 November 2005.

[21] DS308—Mexico-Tax Measures on Soft Drinks and Other Bever-
ages, 24 March 2006.

[22] DS302—Dominican Republic-Measures Affecting the Importa-
tion and Internal Sale of Cigarettes,19 May 2005.

[23] DS301—European Communities-Measures Affecting Trade in
Commercial Vessels,20 June 2005.

[24] DS299—European Communities-Countervailing Measures on
Dynamic Random Access Memory Chips from Korea,3 August 2005,

[25] DS296—United States-Countervailing Duty Investigation on Dy-

namic Random Access Memory Semiconductors(DRAMs) from Korea, 20
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July 2005,

[26] DS294—United States-Laws, Regulations and Methodology for
Calculating Dumping Margins(Zeroing) ,9 May 2006,

[27] DS295—Mexico-Definitive Anti-Dumping Measures on Beef and
Rice,20 December 2005,

(28] DS291, DS292, DS293—FEuropean Communities-Measures Af-
fecting the Approval and Marketing of Biotech Produets, 21
November 2006.

[29] DS285-—United States-Measures Affecting the Cross-Border
Supply of Gambling and Betting Services, 20 April 2005.

£30] DS282—United States-Anti-Dumping Measures on Oil Country
Tubular Goods(OCTG) from Mexico,28 November 2005,

[31] DS277— United States-Investigation of the International Trade
Commission in Softwood Lumber from Canada, 26 April 2004.

[32] DS276—Canada-Measures Relating to Exports of Wheat and
Treatment of Imported Grain,27 September 2004.

[33] DS273—Korea-Measiires Affecting Trade in Commercial Ves-
sels, 11 April 2005,

[34] DS269, DS286—European Communities-Customs Classification
of Frozen Boneless Chicken Cuts,27 September 2005.

[35] DS268—United States-Sunset Reviews of Anti-Dumping Meas-
ures on Qil Couﬁtry Tubular Goods from Argentina, 17 December 2004,

[ 36 ] DS267-—United States-Subsidies on Upland Cotton, 21
March 2005.

[37] DS265, DS266, DS283—European Communities-Export Subsi-
dies on Sugar,19 May 2005.

[38] DS264—United States-Final Dumping Determination on Soft-
wood Lumber from Canada,31 August 2004.

[39] DS257—United States-Final Countervailing Duty Determination
with Respect to Certain Softwood Lumber from Canada, 17
February 2004,

[40] DS248,DS8249,DS251,DS252 »DS8253,DS254,D8258,DS259—U-
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nited States-Definitive Safeguard Measures on Imports of Certain Steel
Products,10 December 2003,

[41] DS246—European Communities-Conditions for the Granting of
Tariff Preferences to Developing Countries,20 April 2004.

[42] DS245— Japan-Measures Affecting the Importation of Apples,10
December 2003,

[43] DS244—United States-Sunset Review of Anti-Dumping Duties
on Corrosion-Resistant Carbon Steel Flat Products from Japan, 9
January 2004,

(44] DS243—United States-Rules of Origin for Textiles and Apparel
Products,on 21 July 2003.

[45] DS241—Argentina-Definitive Anti-Dumping Duties on Poultry
from Brazil,19 May 2003,

[46 ] DS238— Argentina-Definitive Safeguard Measure on Imports of
Preserved Peaches, 15 April 2003.

[47] DS236—United States-Preliminary Determinations with Respect
to Certain Softwood Lumber from Canada,1 November 2002.

[487] DS231—European Communities-Trade Description of Sardines,
23 October 2002,

[49] DS222—Canada-Export Credits and Loan Guarantees for Re-
gional Aircraft,19 February 2002.

[50] DS221—United States-Section 129(c) (1) of the Uruguay Round
Agreements Act ,30 August 2002,

[51] DS219—European Communities-Anti-Dumping Duties on Malle-
able Cast Iron Tube or Pipe Fittings from Brazil,18 August 2003,

[52] DS217,D8234—United States-Continued Dum ping and Subsidy
Of fset Act of 2000,27 January 2003,

[53] DS213—United States-Countervailing Duties on Certain Corro-
sion-Resistant Carbon Steel Flat Products from Germany, 19
December 2002,

[54] DS212—United States-Countervailing Measures Concerning

Certain Products {from the European Communities,8 January 2003,
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[55] DS211—Egypt-Definitive Anti-Dumping Measures on Steel Re-
bar from Turkey,1 October 2002,

[56 ] DS207—Chile-Price Band System and Safeguard Measures Rela-
ting to Certain Agricultural Products,23 October 2002,

[57] DS206—United States-Anti-Dumping and Countervailing Meas-
ures on Steel Plate from India, 29 July 2002,

[58] DS204—Mexico-Measures Affecting Telecommunications Serv-
ices,1 June 2004.

[59] DS202—United States-Definitive Safeguard Measures on Im-
ports of Circular Welded Carbon Quality Line Pipe From Korea, 8
March 2002.

[60] DS194—United States-Measures Treating Export Restraints as
Subsidies,23 August 2001.

[61] DS192—United States-Transitional Safeguard Measure on
Combed Cotton Yarn from Pakistan,9 November 2001.

[62] DS189— Argentina-Definitive Anti-Dumping Measures on Car-
ton-Board Imports from Germany and Definitive Anti-Dumping Measures
on Imports of Ceramic Tiles from Italy,5 November 2001.

[63] DS184—United States-Anti-Dumping Measures on Certain Hot-
Rolled Steel Products from Japan, 23 August 2001.

[64] DS179—United States-Anti-Dumping Measures on Stainless
Steel Plate in Coils and Stainless Steel Sheet and Strip from Korea,1 Feb-
ruary 2001, ‘

[65] DS177,DS178—United States-Safeguard Measure on Imports of
Fresh,Chilled or Frozen Lamb from New Zealand,16 May 2001.

[66] DS176—United States-Section 211 of the Omnibus Appropria-
tions Act of 1998,2 January 2002,

[67] DS174, DS290—European Communities-Protection of Trade-
marks and Geographical Indications for Agricultural Products and Food-
stuffs, 20 April 2005,

[68] DS170—Canada-Term of Patent Protection, 12 October 2000.

[69] DS166—United States-Definitive Safeguard Measures on Im-
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