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Criminal Presumption
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Barnes v. United States, 412 U.S. 837; 93 S. Ct. 2357
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Petitioner Barnes was convicted in United States District Court on
two counts of possessing United States Treasury checks stolen from
the mails, knowing them to be stolen, two counts of forging the
checks, and two counts of uttering the checks, knowing the
endorsements to be forged. The trial court instructed the jury that
ordinarily it would be justified in inferring from unexplained
possession of recently stolen mail that the defendant possessed the
mail with knowledge that it was stolen. We granted certiorari to
consider whether this instruction comports with due process.

The evidence at petitioner’s trial established that on June 2, 1971,
he opened a checking account using the pseudonym “Clarence
Smith.” On July 1, and July 3, 1971, the United States Disbursing
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Office at San Francisco mailed four Government checks in
the amounts of $269.02, $154.70, $184, and $268.80 to
Nettie Lewis, Albert Young, Arthur Salazar, and Mary Hernandez,
respectively. On July 8, 1971, petitioner deposited these four
checks into the “Smith” account. Each check bore the apparent
endorsement of the payee and a second endorsement by
“Clarence Smith.”

At petitioner’s trial the four payees testified that they had
never received, endorsed, or authorized endorsement of the
checks. A Government handwriting expert testified that
petitioner had made the “Clarence Smith” endorsement on all
four checks and that he had signed the payees’ names on the
Lewis and Hernandez checks. Although petitioner did not take
the stand, a postal inspector testified to certain statements
made by petitioner at a post-arrest interview. Petitioner
explained to the inspector that he received the checks in
question from people who sold furniture for him door to door
. and that the checks had been signed in the payees’ names
1= when he received them. Petitioner further stated that he could
not name or identify any of the salespeople. Nor could he
substantiate the existence of any furniture orders because the
salespeople allegedly wrote their orders on scratch paper that
had not been retained. Petitioner admitted that he executed
the Clarence Smith endorsements and deposited the checks
but denied making the payees’ endorsements.

The District Court instructed the jury that “possession of
recently stolen property, if not satisfactorily explained, is
1 ordinarily a circumstance from which you may reascnably
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draw the inference and find, in the light of the surrounding
circumstances shown by the evidence in the case, that the
person in possession knew the property had been stolen.” '

The jury brought in guilty verdicts on all six counts, and the -
District Court sentenced petitioner to concurrent three-year ;
prison terms. The Court of Appeals for the Ninth Circuit !
affirmed, finding no lack of “rational connection” between :
unexplained possession of recently stolen property and
knowledge that the property was stolen. Because petitioner
received identical concurrent sentences on all six counts, the 3
court declined to consider his challenges to conviction on the
forgery and uttering counts. We affirm.

We begin our consideration of the challenged jury instruction .
with a review of four recent decisions which have considered
the validity under the Due Process Clause of criminal law
presumptions and inferences.

In United States v. Gainey, the Court sustained the
constitutionality of an instruction tracking a statute which |
authorized the jury to infer from defendant’s unexplained
presence at an illegal still that he was carrying on “the
business of a distiller or rectifier without having given bond -
as required by law.” Relying on the holding of Tot v. United °
States, that there must be a “rational connection between
the fact proved and the ultimate fact presumed,” the Court
upheld the inference on the basis of the comprehensive
nature of the “carrying on” offense and the common |
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knowledge that illegal stills are secluded, secret operations.
The Court in United States v. Romano determined, however,
that presence at an illegal still could not support the inference
that the defendant was in possession, custody, or control of
the still, a narrower offense. Presence is relevant and admissible
evidence in a trial on a possession charge; but absent some
showing of the defendant’s function at the still, its connection
with possession is too tenuous to permit a reasonable inference
of guilt.

Three and one-half years after United States v. Romano, the
Court in Leary v. United States, considered a challenge to a
statutory inference that possession of marihuana, unless

B satisfactorily explained, was sufficient to prove that the

defendant knew that the marihuana had been illegally
imported into the United States. The Court concluded that in
view of the significant possibility that any given marihuana
was domestically grown and the improbability that a marihuana
user would know whether his marihuana was of domestic or
imported origin, the inference did not meet the standards set
by Tot v. United States, United States v. Gainey, and United
States v. Romano. Referring to these three cases, the Court in
Leary v. United States stated that an inference is ™ ‘irrational’
or ‘arbitrary,’ and hence unconstitutional, unless it can at least
be said with substantial assurance that the presumed fact is
more likely than not to flow from the proved fact on which it
is made to depend.” In a footnote the Court stated that since
the challenged inference failed to satisfy the more-likely-than-
not standard, it did not have to “reach the question whether
1 a criminal presumption which passes muster when so judged
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must also satisfy the criminal ‘reasonable doubt’ standard if
proof of the crime charged or an essential element thereof o
depends upon its use.”

Finally, in Turner v. United States, decided the year following
Leary v. United States, the Court considered the constitutionality
of instructing the jury that it may infer from possession of
heroin and cocaine that the defendant knew these drugs had
been illegally imported. The Court noted that Leary v. United
States reserved the question of whether the more-likely-
than-not or the reasonable-doubt standard controlled in
criminal cases, but it likewise found no need to resolve that
question. It held that the inference with regard to heroin
was valid judged by either standard. With regard to cocaine,
the inference failed to satisfy even the more-likely-than-not
standard.

The teaching of the foregoing cases is not altogether clear. j
To the extent that the “rational connection,” "more likely |
than not,” and “reasonable doubt” standards bear ambiguous
relationships to one another, the ambiguity is traceable in
large part to variations in language and focus rather than to
differences of substance. What has been established by the
cases, however, is at least this: that if a statutory inference
submitted to the jury as sufficient to support conviction
satisfies the reasonable-doubt standard (that is, the
evidence necessary to invoke the inference is sufficient for
a rational juror to find the inferred fact beyond a reasonable
doubt) as well as the more-likely-than-not standard, then it
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clearly accords with due process.

il In the present case we deal with a traditional common-law
il inference deeply rooted in our law. For centuries courts have
instructed juries that an inference of guilty knowledge may

% be drawn from the fact of unexplained possession of stolen
5 goods. Early American cases consistently upheld instructions
permitting conviction upon such an inference, and the courts
of appeals on numerous occasions have approved instructions
! essentially identical to the instruction given in this case.
: This longstanding and consistent judicial approval of the
- instruction, reflecting accumulated common experience,

il provides strong indication that the instruction comports with

due process.

" This impressive historical basis, however, is not in itself
sufficient to establish the instruction’s constitutionality.
Common-law inferences, like their statutory counterparts,
must satisfy due process standards in light of present-day
experience. In the present case the challenged instruction only
permitted the inference of guilt from unexplained possession
| of recently stolen property. The evidence established that
petitioner possessed recently stolen Treasury checks payable
to persons he did not know, and it provided no plausible
- explanation for such possession consistent with innocence. On
the basis of this evidence alone common sense and experience
tell us that petitioner must have known or been aware of the
high probability that the checks were stolen. Such evidence
was clearly sufficient to enable the jury to find beyond a
| reasonable doubt that petitioner knew the checks were stolen.
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Since the inference thus satisfies the reasonable-doubt
standard, the most stringent standard the Court has applied
in judging permissive criminal law inferences, we conclude
that it satisfies the requirements of due process.

Petitioner also argues that the permissive inference in
question infringes his privilege against self-incrimination. |
The Court has twice rejected this argument, and we find no i
reason to re-examine the issue at length. The trial court |
specifically instructed the jury that petitioner had a constitutional :
right not to take the witness stand and that possession could |
be satisfactorily explained by evidence independent of :;
petitioner’s testimony. Introduction of any evidence, direct
or circumstantial, tending to implicate the defendant in the
alleged crime increases the pressure on him to testify. The |
mere massing of evidence against a defendant cannot be
regarded as a violation of his privilege against self-incrimination. |

Since we find that the statute was correctly interpreted and
that the trial court’s instructions on the inference to be
drawn from unexplained possession of stolen property were
fully consistent with petitioner’s constitutional rights, it is !
unnecessary to consider petitioner’s challenges to his !i‘
conviction on the forging and uttering counts. Affirmed.

1. petitioner (n.) L3HA
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petition (v.) 3%

petition (n.) ¥k > L3RR

petition for appeal Lif# % &

convict (v.) E4 A e HlRKE M
convicted (adj.) #EF ey ' #HFI R4y
convicted felon #& € 84 & F 4c
convicted person & & JE#

conviction (n.) T # » #F

convict (n.) > #HHAFARHA
count (n.) #iER %

endorsement (n.) ¥% (X# ' £ 2%)
blank endorsement £ 2 # &

restrictive endorsement 5 R 59 F &
special endorsement 45 %] 7 &

endorse (v.) #& (x# ' £2%)
endorser (n.) #F A

endorsee (n.) ¥ T A

endorsee in due course EE F RS F EA
forgery (n.) & (£) ;s Ak
forge (v.) &

forge a check it % 2

forge a signature % & & &

forged (adj.) #ib#

forged document 4% i& &4 U4

forged signature it 84 & &

forger (n.) &itH

instruct (v.) #&7~

instruction (n.) 155

instructions to jury % & & Fre % B e 45w



