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A Process Theory of Natural Law and The Rule of Law in China
Mark C. Modak— Truran

Abstract: This article analyzes China’s efforts to implement the rule
of law and proposes a constructive, post-modern normative theory of law
based on the Process Philosophy of Alfred North Whitehead and the Radi-
cal Empiricism of William James. This “process theory of natural law”
provides a novel theory of natural law that eliminates the perceived illegiti-
macy arising from legal indeterminacy and closes the ontological gap be-
tween legal theory and practice. Procéss natural law also mediates many of
the cultural differences between the East and the West through the telos
of beauty (unity-in-diversity), which entails maximizing both an Eastern
aesthetic sense of order and a Western rational sense of order. In accord-
ance with the telos of beauty, process natural law further supports a cul-
turally sensitive conception of the rule of law because, as Whitehead em-
phasizes, “each society has its own type of perfection. ” This conception of
the rule of law allows for important cultural differences to be reflected in
the interpretation of democracy and formal legality and in the instantiation

of individual rights in the law. Thus, the ideal rule of law may look quite
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different in the United States and China and may continue to evolve in our
constantly changing, pluralistic, and multicultural world. Although legal
theorists disagree about the degree of legal indeterminacy, they over-
whelmingly agree that the law is indeterminate. The law is indeterminate
because there are hard cases where the apparently relevant statutes, com-
mon law, contracts, or constitutional law provisions at issue fail to resolve
disputes. Thus, legal indeterminacy raises the specter that judicial deci-
sions in hard cases are illegitimate because judges must rely on personal
political, moral or religious beliefs. The process natural law raises a new
approach to solve this problem.

Key Words: process law, rule of law, legal indeterminacy, ontologi-
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