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A Positivist Conception of Law”’

ERelty John Austin

B ZE

25 - BT (1790 ~ 1859 )  EEKER, Tk
FEERRZ —— RSN EIE SRR, s
H9RE L, LRt Ak R A& UL SEAE 7S R A, 2o
R R R E T BRI,

BRETEARPREARE TR EERE L&
D—HREMSNE, KFEUERBEBART SAEER
fr , MR EEEHLERIBTHNEEERRS —,
B AR T LU B P Wi 8 A E W R ER 5 R
M E B E B BRI RS SR RIS B
.v B B A
ERRERR, B TXRHEERFTHERENEE2AM, HXLB AR
WK R ARTRE , TR T ) 3 B KB A B, A R T — KR 2
BHRS. ZRENTEER, ARYZ M, FHEE T EERE M.

The matter of jurisprudence is positive law.{1) law, simply and strictly so
called: or law set by political superiors to political inferiors. But positive law (or law,
simply and strictly so called) is often confounded with objects to which it is related
by resemblance, and with objects to which it is related in the way of analogy. with
objects which are also signified, properly and improperly, by the large and vague
expression law. To obviate the difficulties springing from that confusion, I begin my

* AXEHRIT ARG RN - FE(EEEME ZHE) (The Provinee of Jurisprudence
Determined ) #1 ) — 5 i, (from http.// www. librarything. com/work/3859062, 2011.01. 10. )
(1) positive law: SCEER(HUAREIEE) o TARER YA MR EERETEHE, BRAKMEAE, WA
#ZR EEEEREREA AN, EEEAEEZ N, BANENMSRNKR, TRANRLE
% ERRENE. EHHACRFREERE, F RS EALNEHMES; RIBEBEEEXR
EABAKK AN R S EEERRES —ERALROER, AN THREEREREL N BR
WY MR LIEERRE — DB EREVES L FRERRE FH—MARE T AEER 2R
SHe (BREHE TS (AT EERIR) , P EAEHLH H R 2000 F47, 4 162 H.)
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projected Course with determining the province of jurisprudence, or with
distinguishing the matter of jurisprudence from those various related objects: trying
to define the subject of which I intend to treat, before I endeavour to analyse its
numerous and complicated parts.

A law,in the most general and comprehensive acceptation in which the term,in
its literal meaning,is employed ,may be said to be a rule laid down for the guidance
of an intelligent being by an intelligent being having power over him. Under this
definition are concluded, and without impropricety, several species. It is necessary to
define accurately the line of demarcation which separates these species from one
another, as much mistiness and intricacy has been infused into the science of
jurisprudence by their being confounded or not clearly distinguished. In the
comprehensive sense above indicated ,or in the largest meaning which it has, without
extension by metaphor or analogy, the term /aw embraces the following objects:—
Laws set by God to his human creatures,and laws set by men to men.

The whole or a portion of the laws set by God to men is frequently styled the
law of nature, or natural law: being, in truth, the only natural law of which it is
possible to speak without a metaphor , or without a blending of objects which ought to
be distinguished broadly. But, rejecting the appellation Law of Nature as ambiguous
and misleading,] name those laws or rules,as considered collectively or in a mass,
the Divine law ,or the law of God.L1)

Laws set by men to men are of two leading or principal classes: classes which
are often blended ,although they differ extremely; and which, for that reason,should
be severed precisely,and opposed distinctly and conspicuously.

Of the laws or rules set by men to men, some are established by political superiors,
sovereign and subject: by persons exercising supreme and subordinate government,in
independent nations, or independent political societies. The aggregate of the rules thus
established ,or some aggregate forming a portion of that aggregate,is the appropriate
matter of jurisprudence, general or particular. To the aggregate of the rules thus
established , or to some aggregate forming a portion of that aggregate , the term law, as

(1) divine law or the law of God: Mk (AR LHFZIE) . MERTH 5 B RER B R & iih40 8 2 X5
FEEE KSR, ABAGRAETS - S, HEERTELRANERKEE, ARECRA
BRI, HRREREIMXAERNS S . SRR, HRESIRMAGERE, AT B X EHW
OGRS . B TR AL RS S04 B REARE. R AES X b, sk & MRS T i
A SURMR, XS R ERIR=4 T EARN, BRMENS UEEEEFH SRR, ErkE
AERNZERE L, RARE F R EEEb M —



Lesson 1 A Positivist Conception of Law

used simply and strictly, is exclusively applied. But, as contradistinguished to nafural
law (1) or to the law of nature ( meaning, by those expressions , the law of God) , the
aggregate of the rules, established by political superiors, is frequently styled positive
law, or law existing by position. As contradistinguished to the rules which I style posiive
moralily ,and on which I shall touch immediately , the aggregate of the rules, established
by political superiors, may also be marked commodiously with the name of positive
law. For the sake,then, of getting a name brief and distinctive at once,and agreeable
to frequent usage, I style that aggregate of rules, or any portion of that aggregate,
positive law: though rules, which are nof established by political superiors are also
positive or exist by position,if they be rules or laws,in the proper signification of the
term.

Though some of the laws or rules,which are set by men to men,are established
by political superiors, others are not established by political superiors, or are not
established by political superiors,in that capacity or character.

Closely analogous to human laws of this second class, are a set of objects
frequently but improperly termed laws, being rules set and enforced by mere opinion, that
is,by the opinions or sentiments held or felt by an indeterminate body of men in
regard to human conduct. Instances of such a use of the term lw are the
expressions—The law of honour;{2) The law set by fashion; and rules of this
species constitute much of what is usually termed ‘ International law. ’

The aggregate of human laws properly so called belonging to the second of the
classes above mentioned, with the aggregate of objects umproperly but by dose analogy
termed laws, I place together in a common class ,and denote them by the term positive
morality..>) The name moralify severs them from positive law, while the epithet positive

(1) nawral law: AR, ARKEFFH S EREEHREER, BRERE ORE, T ER AR,
it AR GER B RE IR AREEH LB, B AREERER ARH, ATTLOFRM, R g
Ho FOIEERIN, ARERERARE, TWRILL, B AEAIRE. ERARRBRAGREEE X,
INHEREREMERT AR/, TTRERT AL, IERTANEERIR, 3788 AEERAL, I
FRZ A e E A, Bk SRR A R R B, A R MU .

(2] the law of honour: SR 2 3 (AR . RSN TR H M RAEBE X P8BS, B
RS BUAH 2P A 12 M RAT RS T AR . A ek B Bl ST B A 42 18]
THEXREFTR, ER BN REE R ERE" .

(3) positive morality: SCFEEM(WARLAEBEMMN) o BHT TN ERA W EM & SR EEE L
FEEBA RS, RSl mBiaR A # @y, [HRA RBE I MR ANk, X/
ERARIHEN LR, U B WS s L. SEEHaE R R” R ZE" IR
“EREERN, (S2REMEES (RREFEEFRD, # ERTHLF 1AM 2000 457, 8
162 7,)



