4_—|

T )

TR FREIECET
L

erann WP o0 A



PRARBTERBITTA
EEREBRIIC=

2010 MAE D2 E

2011 £ 9 H
21t FEE



B 5 [ 8 L R TR T H

2010 F B vk R KRR FIEAHE / R R, M EL - BT
PR EHAT 0 2011.09 5 . — (PRMRREERARMELKE LT
3)
ISBN 978-986-02-9240-4 ( L#F : #%%#). —
ISBN 978-986-02-9241-1 ( b @ F4). —
ISBN 978-986-02-9242-8 (TF#t : ##). —
ISBN 978-986-02-9243-5 (F# : F %)
1. ES3F 2. EEHF 3 X%
580. 3 100019096

PRIRBERENAR  EEEE (3)
2010 W F Q¥R BER seswaseks (B

R & B/ FE (SERKNEE)
' B (B REREREEEIGEAER T OESE)
MBS (PIEARSLAHSE AB(EBIREIE)
BRET (BRIEFREHREEEIR)
BRIZK (BB A ERIGRAEE)
BRAERT (RUBRELAFREREEEIR)
BRSCHE (Pl ARSI AR A )
S (tPEABUAERSEATEI A )
i B (PRSI A )
SRk (POOARSEMZEATBIZES )
BiEw (PAbUAEEM AR BRI R)
HEIX &G OBMET E B
4 68 By BLOEERE B4

R BRI RBU AR TR
ik - GRS B 128 5t
444k © http://www.iias.sinica.edu.tw/
E-mail - journal@gate.sinica.edu.tw
& B EEMRE R AR AE
ik BIETRZEFIFRES —EL 339 9% 9

iE 18,/ WA 550 7T « K53 650 7T

B 4b 5T R/ AR ST E M R A TR A E]

L 15 IR 5%,19889774 ¥tk ARA{D B IR E]

=T R 2 45 FEEE 1 (02) 27001808#18 : {HEL : (02) 27059080
E-mail : law@sharing.com.tw

2011 4 9 HHhR
© 2011 5/ A TIRRIEEBH AT he AR TR




Institutum lurisprudentiae
Academia Sinica

Proceeding Series (3)

CROSS-STRAIT, FOUR-REGION

Law Developments in Taiwan,

China, Hong Kong, and Macau

Legal Education for
Lawyers and the Public

Volume One

Edited by
Dennis T. C. Tang & Chi Chung

Taipei, Taiwan, Republic of China
September 2011



& AR A

TOKPEE RS R E | BAFTER AR EgRAEEHNE
ko BEART (RATREE) PR KERHFEER L — - EW
FEIUHL (58 - KB - T -« BF9) REXEE - JRERZE
K T2 IR LTRSS - RS E UL - BURF
VUh A i H 1t S > (TR 2R A A RME - mIFTIeRER - B
M &I LTS | (area legal study)Z fR{EHIE -

WEFTEE AR ) RS R e TR SR - AW
TR o AT BRI - BIBIEZ a8 » I
ML KR -~ FEEERE  EHPUERE - fIIRE - HEK
B OHRPIRE R ERREEREEGEY - K T REEEY
(steering committee) * ff & ~ HE| w2 HE T RN A POt R A
FEEGTIIET S | FH - RS HEZR  BREE 12006 WY
B R R TS | /L 2006 £ 6 H 2 H ~ 3 HIEFEESILE
B - DIR POl T EIESIRE B ok TEEEE - TITEGR
A THIERRRL L R T REEREL ) FIUEG R - et eI & ik
CFEA R (2006 FiEPYMEERZERE) L - TR - 2007 458
CRE AN LA - 2008 FE=SRGBHEEASE
i SRR 2009 FEMSR (MEIIERRRELDE) —&
HHRR © 2009 58 TR & o BT AC B2 Bt - Sl pH B R R B B
R ETFERTR 2010 EAFTE S SCERS N GREHRE) 5
13 # - 72010 MR PUME R RE MR & |, B REREHART TN
ATEZREARRE - B - EPTEAAER 120 A REEAHEEH
FHEEHIT 400 A2 - EHIERIRVUHE 5 SR AR AR R
Wt - BRRARASE - R -



ii 2010 R A9 EIRE A& LM

ARG EHIEE 2009 F£EK - HREEFHRTEER "
BEE o R TREEEEREE T REEEBEAE -
TIRERHEEMAE | TItgRREEEE ) FETE C PRI
fE T kEREE o EBEEE > AR - HR - RS0 ah
B o HAFTBE B (RFTEZERBUAEREGE) - TIRAEE
(AFTBIITE & - BTN R BB R EY ) - RREHH
(ARFrBIZE ) - BB CRRBIHTER ) BEEE 5 A Mk
"EEZAY - HIRKOE=R (REEY) R —RI TR E RGN SL
R, (2010 4 1 5 15 H#BubI A - SR 120 REREEE > 38 32
) T EEARCERsCIRE ) (RERZEAGEER 3 H 31 HAT » fethiEssXy]
fa > W HER SOOI 22 /D ¢ TR SCER ) (REAEEBRIOIRE
ROCERE 5 H 15 HEURRA: > SIS R T EE LGRS H
BREGEIEIERT AR A ) - B RGR CiamE  BRE -
ENGHRSXER - BERGER R " REZES , RWEERT
s SCERPRIINER RS 4 [ o 5 BB REEZARRED TR
BlZEg , JhEEEEE - R R R B R S E A -
ol AEACUR, ~ WUBNEES - AREHRERN CREME ) A FmIIT
= AEHRVam A 22 S aramte > & st am gl -

AFEYSF 2010 FFETUHIER B EREEMIITAS & 4 FRSL 28 R
R 32 - BFE 2R EmE REdkie - AR
AEEHERERAEFE > HHEFEERXFFEZE UL - &k
ERERAE L - T2 YURAR TRRE#EE, = - EAERE
EE T 5 B it S IR i PR DU A SR R BRI A B B SR DB R S - &y
RO G PO St 2R G A i A o

ARSI SRS H T EER A Jacques deLisle (E(fE) #ix (£
Bl E VB K R I B R R b Fe R LB AR ) EREEER

“The Internationalization of Law and Implications for Legal Education:

Lessons from Interactions Between the American and Chinese Legal



P9 iii

Worlds” £ » FHRRE NERHEZHE - 5 AR
(FERRTAEE - E8ASEERERPEEIR) -~ iSGR (A&
HIAREE ~ BIBUEREBERRRELE - BUGKE R R 2 e a
e B AR bR B R R ) - BBt (RIEBERTKEE ~ 5#AE
BUGELRREHIR ) - MR (FHEbiEaZ A - BT ERE
)~ RaR (HEEENRATATR - RERAKBERRREFEH
#52) ~ JOOrRE (FIEBeRTmE & - A - ZAEREERER BB
%)~ BRI (RIEBRRRTRRE - EERBEERERZEBRET) K
TR (ZEARFRERDBE - BHERREERE) FH
BRI - ENBEEEE - WS o FIEG -

ARG BT EERE L+ CARRBIHES) » BIRTHER
gL (AFBEE) RAREEL CKRBHAEER) - HE
B HE BRI A NI R AN P HE R 2 BB BE R/ ML ~ BRI/ MBS - AR
GRS - FREEGE -

) ~
(s
T EFR
20119F9H



Preface

The “Law Developments of Mainland China, Hong Kong, and
Macau” is one of the six core research fields designated by its Founding
Advisory Committee in the Founding Proposal for Institutum
lurisprudentiae, Academia Sinica (IIAS). Although Taiwan, Mainland
China, Hong Kong, and Macau share a common linguistic and ethnic
background, the vicissitudes of history made these four areas adopt and
develop different legal systems and legal cultures. Besides, although the
exchanges among these four areas become increasingly frequent, some
unique legal problems that arise have not yet been studied and resolved.
For these reasons, Taiwan, Mainland China, Hong Kong, and Macau

offer a fertile ground for conducting area legal studies.

However, as “area legal study” constitutes a new field of research, its
meaning and methods are not yet quite clear. After being appointed as
the director of the Preparatory Office of the IIAS in 2004, I began to
consult the scholars and experts working in relevant fields. In 2005, 1
and the deans of the law schools at Peking University, Tsinghua
University, East China University of Political Science and Law, Sun
Yat-Sen University at Guangzhou, University of Hong Kong, University
of Macau and Jilin University, agreed to form a steering committee for
holding academic conferences annually to explore and examine the legal
developments in Taiwan, Mainland China, Hong Kong, and Macau.
Thanks to the wide support we received, the inaugural conference, the
“2006 Conference on the Law Developments in Taiwan, Mainland

China, Hong Kong, and Macau” was held at Academia Sinica in June
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2006. The theme of the 2006 Conference was “judicial system,” and was
further divided into four narrower sub-themes—judicial review of
constitutionality, administrative litigations, criminal procedure, and civil
procedure. Afterwards, conference articles went through peer review and
were formally published in a two-volume book “2006 Cross-Strait, Four
Region: Law Developments in Taiwan, China, Hong Kong, and Macau”
by the IIAS in 2007. The 2007 Conference was held at Sun Yat-Sen
University at Guangzhou. The 2008 Conference was held at the
University of Hong Kong, and the articles presented at the 2008
Conference were published in the book “Cross-Strait, Four-Region
Legal Developments and Interactions.” The 2009 Conference was held
at the University of Macau, and the articles presented in that conference
were published in Numero 13 of Cadernos de Ciéncia Juridica, a
journal of the Instituto de Estudos Juridicos Avangados, The Faculty of
Law, the University of Macau. The 2010 Conference was again hosted
by the ITAS. Approximately 120 of the 400 conference participants came
from Mainland China, Hong Kong, and Macau. It is a great pleasure to
see the four regions holding academic conferences annually without

interruption.

The ITAS began to prepare for the 2010 Conference in summer 2009.
First of all, the theme of the 2010 Conference was set to be “legal
education,” which was further divided into four sub-themes—
professional school education, professional qualification and training,
continuing professional education, and legal education for the general
public. Then a call for papers was widely circulated. In order to ensure
the quality of the articles presented at the 2010 Conference, the 1IAS
established a preparatory committee to take charge of the three-phase

selection of conference articles. The preparatory committee consists of
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five members: Dr. Chwen-Wen Chen, Associate Professor at the
Department of Political Science, National Taiwan University, and Co-
employed Associate Research Professor of this Institute, Dr. Peng-
Hsiang Wang, now Assistant Research Professor of this Institute and
then Assistant Professor at the Department of Law, National Cheng
Kung University, Dr. Cheng-Yi Huang, Assistant Research Professor of
this Institute, Dr. Chi Chung, Assistant Research Professor of this
Institute, and myself. First, all interested scholars were kindly invited to
submit abstracts of their articles for preliminary screening. By the
deadline, January 15, 2010, the preparatory committee received 120
abstracts, 32 of which were selected. Their authors then were asked to
submit their first drafts by March 31, 2010 to the preparatory committee
for the second-round screening. A total of 22 first drafts were selected.
Finally, the preparatory committee reviewed the full-length articles
received by May 15, 2010, invited some authors to present their articles,
and other authors to be commentators. The three phases of screening and
selection ensured that all presenters and commentators are indeed the
best in their respective fields. In light of the time limits imposed by the
Conference (two days) and for the purpose of encompassing the most
comprehensive and diverse perspectives as possible, the Committee
decided to include four articles in the Conference Materials, in addition
to the 24 articles to be presented in the Conference. Furthermore, for the
sub-themes that attracted fewer submissions, the Committee decided to
reach out to the experts by inviting papers. In order to promote
exchanges and encourage dialogues, the commentators were asked to
comment on the articles about jurisdictions that were different from their
own, and also to prepare their comments in writing in advance.
Consequently, the discussions at the Conference turned out to be most
fruitful and enjoyable.
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This book includes the 28 articles and 32 comments originally
presented at the “2010 Conference on the Law Developments in Taiwan,
Mainland China, Hong Kong, and Macau.” After the Conference, the
authors considered the comments and discussions in the Conference and
were offered an opportunity to revise their articles and comments. Then,
the IIAS asked several renowned scholars and experts to review all the
articles and comments. After receiving the review opinions, the authors
had the opportunity to again revise their articles and comments. We hope
this book presents faithfully the status quo and future prospects of the
legal education in Taiwan, Mainland China, Hong Kong, and Macau,
and facilitates the continued academic exchanges between the four

regions.

Proudly, the keynote address of the 2010 Conference, “The
Internationalization of Law and Implications for Legal Education:
Lessons from Interactions Between the American and Chinese Legal
Worlds,” delivered by Jacques deLisle, Stephen A. Cozen Professor of
Law at the University of Pennsylvania Law School, and Director of the
Center for East Asian Studies at the University of Pennsylvania, is also
included in this book to enrich our understanding of legal education. In
addition, I would like on behalf of the IIAS to thank the following eight
distinguished scholars and experts for their kind assistance in reviewing
the articles and comments: Tong-Hsiung Tai (former Grand Justice;
Professor Emeritus of the College of Law, National Taiwan University),
Wen-Sen Shi (former Grand Justice; former Dean of the College of Law,
National Chengchi University), Geng Wu (former Grand Justice;
Adjunct Professor of the Department of Political Science, National
Taiwan University), Ya-Feng Lin (Minister without Portfolio, Examination

Yuan; former President of Tainan District Court), Shih-Yen Chu
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(former Director of the Training Institute for Judges and Prosecutors;
Adjunct Visiting Professor of Law, Soochow University School of Law),
Kuang-Chun Fan (former Secretary General of the Judicial Yuan; an
experienced attorney; Professor Emeritus of the College of Law,
National Taipei University), Jyun-Hsiung Su (former Grand Justice;
Professor Emeritus of the College of Law, National Taiwan University),
and Jen-Huong Wang (Professor Emeritus of the College of Law,
National Taiwan University; former President of the National University

of Kaohsiung).

Finally, I would like to express my sincere appreciation to the
Executive Secretary for the Conference, Dr. Chi Chung, Assistant
Research Professor of this Institute, and two Vice Executive Secretaries
for the Conference, Dr. Yun-Chien Chang, Assistant Research Professor
of this Institute, and Dr. Jimmy Chia-Shin Hsu, Assistant Research
Professor of this Institute, Ms. Pei-Rong Chen, Special Assistant for the
Conference, and Ms. Hsin-I Yeh and Ms. Yen Chen, both assistants at
the IIAS Publication Office, for their dedication to the publication of the
book.

@,.;q*cc.?iﬁ

Dennis Te-Chung Tang

Director & Distinguished Research Professor
Institutum Iurisprudentiae

Academia Sinica

September 2011
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