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Abstract

Looking back the history of mankind, it is in fact a history of the
war. Wars had brought huge disaster to countless people. Although both
men and women had equal chance to become victims during the violent
conflict, women had been suffered more than men by their physiological
characteristics. “Soldiers rape” has always been the most common phe-
nomenon during the period of the war for more than thousands of years.
“Soldiers rape” is by-products of almost all wars. Until the early 20ths,
soldiers had committed sexual violence to the alien women by widespread
and systematic mode during the Bosnian war and the Rwandan civil war.
Sexual violence which is the oldest weapons of war is still favored by all
parties of the conflict.

Comparing with the ordinary rape and other sexual violence, the sex-
ual violence committed during armed conflict not only meets the soldier’s
sexual desire, but also conquers and destroys the opponent’s action. “Sol-
diers rape” are greatest disasters to both the victim women and her ethnic-
ity, even to her country. Although rape and other sexual violence which
are named natural crimes have been punished by domestic law for a long

time, and international humanitarian law and international human rights
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law also prohibit sexual violence to women during armed conflict, the situ-
ation didit changed until the Rome Statute approved by United Nations
Diplomatic Conference of Plenipotentiaries for establishing the Internation-
al Criminal Court at July 17, 1998. The Rome Statute makes difference in
the women’s sexual rights protection significantly. Punishment of the crime
against women is the important content, and the Finalized Draft Text of the
Elements of Crimes and Finalized Draft Text of Rules of Procedure and Ev-
idence not only provide concept of sexual violence and the elements of
Crimes of different types of sexual violence, but also provide sexual vio-
lence composes international crime, when it meets the criminal elements
of crime of genocide, crimes against humanity and crime of war.

Based on the provisions on sexual violence constitute by the Rome
Statute, the Finalized Draft Text of the Elements of Crimes and the Final-
ized Draft Text of Rules of Procedure and Evidence, I have discussed if
the sexual violence meets the elements of international crimes, it is may
be international crime.

The book is divided into five chapters. The first chapter named the
necessity of punishing the sexual violence committed during armed con-
flicts from criminology aspect. In order to demonstrate the harm of the sex-
ual violence happened in armed conflict, I have investigated the sexual vi-
olence committed by soldiers to the women in the ancient war, middle ages
war, the World War I, World War II as well as a lot of armed conflict re-
cently. And I have concluded that the sexual violence against the women
committed by soldiers during the armed conflicts not only embodies the

soldiers’ sexual desire, but also embodies that the sexual violence has be-



Abstract

come the weapon of war. The sexual violence against women committed
during armed conflicts brings them huge physical and mental damage,
meanwhile it brings great impact to the victimized women who belong to
the nation, and national, ethnic, racial, groups, it even shakes the struc-
ture of the society. Because the sexual violence against women in armed
conflict brings to great danger, the international criminal law should pun-
ish it.

At the chapter II, firstly I have studied the history of punishment for
sexual violence against women in armed conflict by international communi-
ty, and then I conclude that the international human rights law and hu-
manitarian law have a lot of difficulties to prosecute rape as a war crime
until recently, which is influenced by old idea of regarding sexual violence
as the side-effect of the war. ®But now, the situation has been greatly
changed. The practice of ICTY and ICTR, especially the constitutions of
the Rome Statute about the punishment to the sexual violence against
women during the armed conflict, all consider that gender-based violence
especially the rape committed in the armed conflict is against Humanitari-
an Law. But the sexual violence against women during the armed conflict
are committed by large scale and planned policy, this spread crime is con-
sidered to be a crime against humanity.

At Chapter III, I have analyzed the international criminal law about
the elements of the rape, sexual slavery, forced pregnancy, forced sterili-

zation, forced prostitution and other forms of sexual violence, which con-

©® See UN Promotion and protection of the rights of children, A/51/308, 26/August /
1996, Chinese, page 33. ‘
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stitute the international crimes thoroughly. Except their own characteris-
tics, these sexual crimes have common elements, for one thing, the con-
duct was committed as part of a widespread or systematic attack against a
civilian population; for another, the criminals knew that the conduct was
part of or intended the conduct to be part of a widespread or systematic at-
tack directed against a civilian population.

Then at Chapter IV, I have discussed comprehensively that these acts
of sexual violence is in fact genocide, crime against humanity and war
crime when they meet the elements of genocide, crime against humanity,
war crime.

Chapter V is the final chapter, which is about how to punish the
crime of sexual violence against women during armed conflict. In this
chapter, I have concluded that the natural persons who commit sexual vio-
lence against women during armed conflict shall individually take on crimi-
nal responsibility directly or indirectly, and the sexual crimes committed
by organizations, groups or countries should be criminally responsible by

these organizations, groups or countries.
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