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Abstract

Administrative lawsuit is a legal system
which is based on democracy and devised on
judicial review, and is a means to protect the
citizens’ private profit and restrict the abuse of
executive power. Modern China has established a
dual judicial system which includes parallel
administrative proceedings and general litigation
following the continental law system countries,
which has experienced in the administrative
proceedings from the “ Administrative Tribunal”
to “Executive Yuan Ping” and to “ Administrative
Court”. Observed from the perspective of the
political power structure and centered on the
administrative trial organizations, this paper
analyzed the changes of the different political
structures in the administrative litigation system at
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the macro level clued on the running into, developing and shaping of
the administrative litigation system in China; and at the micro level,
this paper studies the institutional changes at each stage of
administrative proceedings from the four dimensions of concept,
system, operation, history and evaluation.

This article is divided into five parts. The first chapter is
“Chinese Context Transmitted from the Theory of Administrative
Law”. First, the traditional Chinese officials and the public dispute
settlement mechanism is discussed, although in Chinese history it
plays its due role, but at the same time it results in the lack of
constitutional resources and the equality and freedom of thought, and
the dispel of the right to appeal. Second, the concepts of
administrative law and system of the West are discussed. They are
the institutional reflects of the rise of the Western concept of human
rights, separation of powers and checks and balances thought, and
the rule of law of universal faith. Finally, the concept of western
administrative law running into China is discussed, which is a
process from passive accept to active choice, from a system level to
the process level, and from imitating to integrating.

The second chapter is “ Administrative Tribunal under the
Imperial System”. First of all, the deficiencies of administrative
judgment thought of the late Qing dynasty are discussed, which
mainly reflected in the ideas of establishing adMMsﬁaﬁve judgment
court in the Official Reform, in the disputes of political and
academic circles .on the set of Administrative Tribunal, in the

establishing the administrative law in the late Qing New Legal
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Education and in establishing and enacting the administrative laws
and regulations in the late Qing dynasty. Second, the planning and
establishment of the Chief Magistrate Court are discussed, in which
the planning of the establishment of Administrative Tribunal in the
Official Reform, and the composition, powers and related systems of
the Administrative Tribunal on are specifically introduced. Finally,
draw in the history of evaluation, the establishment of the
Administrative Tribunal reflects the radical modernization of
orientation, a departure from the frame design of the basic political
structure, and an subject to the influence of traditional executive
power.

The third chapter is “Executive Yuan Ping under the Separation
of Powers”. First of all, the early Republican debates on the Judicial
System are discussed, analyzing the viewpoints of the representatives
of the factions on some focal problems of the property of
administrative jurisdiction, one-tier system or the dual system and
the fate of the Supervising Council. Secondly, the legal basis,
organization, functions and related systems of the establishing of the
Executive Yuan Ping are discussed. Again, according to “The Chief
Magistrates Court jurisprudence” and other relevant information and
using the modern classification criteria, the trial level practice of the
Executive Yuan Ping is examined. Finally, it is the view in the
historical-evaluation that the establishing of the power and functions
of the Executive Yuan Ping shows the idea of Chinese and Western,
Executive Yuan Ping Cao pursued an “ elitist” principle, the

operation of the Executive Yuan level reflects the philosophy of
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modern litigation, and the Executive Yuan Ping system has a trace of
‘imitation.

The fourth chapter is “The Administrative Court under the
Divided five Power”.. First, it is discussed that the National
Government of Nanjing established a set of relatively complete
system of judicial organization and trial operation mechanism in
accordance with the “ five-power constitution ” institutional
framework. Then the legal basis, organization, powers and related
systems security of the establishing of the administrative court system
are analyzed. Then, the trial practice of the Administrative Court is
examined according to “ Administrative Court Compilation” and
related historical ‘data and using the modern classification methods.
Finally, the administrative court system is evaluated historically,
considering that the set of the organization of the Administrative
Court reflects the tendency of judicial administrétive proceedings,
the system design reflects the concept of modern litigation absorbing
and learning abroad, judicial practice develops the administrative
judicial precedent system.

The fifth chapter is “The Enlightenment of the Transformation
of the Administrative Litigation System”. First, the administrative
proceedings embody the essence of a national power structure design
patterns.. Changes in the structure of political power influence the
administrative litigation system in China. Compare the Chinese and
Western architecture in the administrative proceedings in the
constitutional role to explore the reconstruction of the administrative

proceedings within the national power structure in the new era.

4 <



Abstract

Second, the process of administrative litigation system migration is
one that being conflicting, compromising and balancing with
traditional culture. Therefore, we should deal with the conflicts
between Chinese and Western cultures to achieve the interaction
between ideas and systems, and the interaction between the
traditional and the modern. Third, the historical experience and
lessons of the administrative litigation show that the purpose of
administrative proceedings should be positioned in the balance of
executive power and civil rights, organizations of the administrative
proceedings should be designed to achieve a reconciled unity of
independence and professional nature, and the Administrative Case
System should be gfadually established and developed in the
administrative trial practice.



I

:[]

—JEREHEARENX

(—) iM%

PR S 89 = T s BB &k tE
X IE , TORRE 2 BRACH PR BUR AU U B4R
HBIGEREA Bin. FTBIFRIL BT A RAL
MEEFB A XA BEBEPILETE, B
RO Hr R EmBR G, BL R LR
EEQA N ER URIEHEFENFER URP LR
KRG QAT B o E AR B —Fb a5 . ©
P77 A EAR T A [ B i S0 R SRR e RO R
SRS UL B, YOV ERSL T 4 A AT
VRAHIEE , TE BT KRG R AT BUA Be B R e

O BRELHE(HREAHE), FEIAXRFHEH
1989 4 J% , % 149 ~150 7,

> 1



BRI BT EOA R —— A P BT BRI E ST TS

R YEEBARR, (R T ST B 978 208 2 RALF]
(IR o

RESGHLSEENGES, BFEBEROHERN, G
Y7ot BIRURR, , A AEALF1 43 37 5 4 45 B B3 SE B , I BV R A 26 51
BAR AT BN B A 2 1A B 40 ST 5 0 o 72 A5 45 S0k 5 SR b
BERESR T, AT B2 4%  E R M 5% B 1047 BORA 1B B 4R Bk
THEENLE, B RS, R TSR M AR, — 34k
A P AR W A < SR KB LA 3 0 B LB, R B
BB BLIR , 5 R W 7 I B A R AR LA B B S BE A B
SV, HEREUT RS P EEB S, fEX—
AR, RIRAS A SR BRI RS RAT,
BAHME M BIREANY , ERERZAERR L FH T HERY
A,

B AR AR A e, 2 I R BURFAE A A4 0%, 73 At
EHBAEER RS, P ETBIRAASILAETE, BERER
DI H A B FTHER M KR, BWE T, EPERENE,
SR FE R E I i B AR KA (BR) ) 4R 8 S B
BEERATECTA o AR ol T R I B BORF A A 548 , T BB
LRI RS S . REALTBURRSLE , T 1914 483 F
BOBt , AR AR E B URIA 5T BORIA FFAT B9 58 ] B A 18 LA B4
L. REBUNEEE S, AT E RBUNA S5, 75 T BEBUH
ST, Qs TATBOSER, BT Ak b . WERZ A “FTBR
I8t , B R EILSBUR R L 4 BB , B 5 R BN
B ATBOERE” , BV B FR S 5, 41 4B Ak o R R R, 1B AL



Tt

Ul

MR R TIRERE , BB TERE X ERTBIAR O

M T Bl AR R E , RS AT Bk B b R BT
HiFA R — RS, RREH, KEAE=H— FETES
KEkR2BF A AN ER E ORERERESR. 7B
BeE Ak E R E S A% R ERKET AR, BA BN R
MRERS, ETEEERSZ, K- TAERZIEEFRZAT
B EMNER, 5 W E R KT E S BTk AL, B M AT
B AP FE B BOA B & R BATEH ST, BR4E T m] ATl
S, GRGFRIRERTE. K=, PEHTHFEERZIIE, ERT
BEAMMHLER, BREEMI A THER, EARLET]
58 SR RERUT RAY, Y IEE B2

FHERALE, BRUA TR ITBOER K FIN®, HE R R
BUT #E338 5k B P9 8 SL AT R K E AT BOR R R, AT B
HPATE ATBHHE R RSl kB — 5 STl Ak
LB UFEEERRBZMEMN BRAGRRXERBEXRES
% VAT BRI T SR %) B DA AR SR AT B WL % Mk M
AR YRR MTEHHIER R BRE , P55 BWENITEE
B il BE LA 1136 BE A AH SO SR R AT B BUR , (B LB A 4
PIMETBE BN SR RER, AEFHAERELE RS, BA
TERATBH AN E W TR, R, BEE R ETBORENRA R
AR RS, 5| ATTBOE B BE , SCEXHT AU B9 S

© LKA “PEERTHEARZIBE” , RTHEFFR)I2002 554 ¥

@ FREKATHARMAEERLBE", RGTBOLFHEI2002 £54 31,

@ A(FEARAMEAKFRAIFFZN, BER KAR B REEFLRN
RIFTEER. SRNEH RAK " REE LY RIFRER", ROARE¥)I1986 £4
2HERECARRIFERECHTRIFRHE", R(KERIEII986 £4 4 3,

> 3



