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Abstract

On how to protect plant variety /plant innovation by intellectual property
rights, United States and Europe took separately the distinctive approach to
this question for various reasons. With the globalization of economy and trade
and the implementation of TRIPs, increasing uncertain factors will impact on
the existing protection system of plant variety /plant innovation. This book
mainly discusses on the protection system of breeders’ right in the United
State and European, and international agreements on breeders’ right and plant
genetic resources, especially focus on the reason, characteristic and implemen-
tation of the legislation, and the international factors may have an effect on the
treaties concerned. Author thinks the study on the above questions will con-
duce to perfect the related legislation and regulations in China. The book is
composed of four parts.

Part 1 concentrates on “the protection system of plant variety in United
States”. The protection and enforcement strategies for plant innovation are
implemented mostly through three different forms of intellectual property: u-
tility patents, plant patents and plant variety protection certificates, some-
times including trade secrets which are not discussed detailedly in this book.
This part remarks on the statutory subject matter, the enablement require-
ment, the application process, the scope of protection, infringement and de-
fenses to infringement according to the aforementioned three kinds rights in
detail, reveals the relationships among three kinds rights and the causal fac-
tors associated with the US plant protection legislation.

Part 2 discusses chiefly “the protection system of plant variety in Europe-
an”. This part makes a brief historical retrospect to the protection systems of
plant innovation in the Europe, especially the influence of the conclusion of
UPOV, Strasbourg Convention and the European Patent Convention, then

gives a particular argumentation of implementation of the European Directive
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on the Legal Protection of Biotechnological Inventions and the Council Regula-
tion on Community Plant Variety Right, the core of which is how to under-
stand the connections between the protection of plant variety and the protec-
tion of biotechnological invention.

Part 3 introduces “the international legal framework on the protection of
plant variety”. This part talks separately about the following three interna-
tional agreements: the UPQV Convention for the Protection of New Varieties,
the Convention on Bioclogical Diversity, the International Treaty on Plant Re-
sources for Food and Agriculture, and the Trade Related Aspects of Intellec-
tual Property Issues Agreement, and two regional arrangements:; the Common
Regime on Access to Genetic Resources and Common Intellectual Property Re-
gime in Andean Community, and the African Model Legislation for the Protec-
tion of the Right of Communities, Farmers and Breeders, and for the Regula-
tion of Access to Biological Resources. The crux of the discussion is intellectu-
al property issues relating to the disclosure requirement and the benefit sha-
ring arising from the use of genetic resources.

Chapter 4 is about *“the protection system of plant variety in China”,
mainly analyze the following three issues, including the legislation of protec-
ting plant variety, the feasibility of introducing the protection standards in ac-
cord with UPOV1991 in China, and experiences from the practice of plant in-
novation protection both in United States and Europe. Author believes that
China should take into account to provide protection for plant innovation by
patent and make the regulation of benefit sharing arising from the use of ge-
netic resources.

The topic of the conclusion of the book is “the past and the future of the
protection system of plant variety”, recounts briefly the history and develop-
ment of the protection system of plant innovation, and all kinds of relationship
had great influence on the system. In conclusion, plant innovation will be pro-
tected collectively by a variety of forms of intellectual property rights, inclu-
ding breeders’ rights and patents, and the system of access and benefit sharing

of genetic resources in the future,

Key words:Plant Variety/Plant Breeders’ Right /Plant Variety Right

Patent Access to Genetic Resources Benefit Sharing
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