INTERNATIONAL
 TRADE LAW

PSUR T

(V) o 1Kzt



[y R e e Wy i

INTERNATIONAL
TRADE LAW

EfRSE R E

S

A0 TR

i/ ~SOUTH CHINA UNIVERSITY OF TECHNOLOGY PRESS

P




EHEMBRE (CIP) g

ERRR S /RGBS . —T M. EEETRERRE, 2011.7
ISBN 978-7-5623-3445-3

[.OE- 01.OR- 0. OHS®E - WEHE - HFFR - HM
V. ©D996. 1 | ,

o [ A A B 54 CIP BB+ (2011) 53094891 5

B & 7. HEETREEEMN (CNELEEETAYE 17 S8, H% 510640)
HeMma g, 020 -87113487 87110964 22236386 87111048 (£ K)
E-mail: scutcl3@ scut. edu. cn http: //www. scutpress. con. cn

ERmE: B

RS BB

BEARRE: B/

BRI . WEVLILAMAL IR

F A 78Tmn < 1092mm 116 EN3K: 14.25 P8 280 F

L 201147 HE LA 2000 47 A4 1 IKERR

. 26.00 G

&l &
S 5

BT  BRAST



Hl &

ERAGEREREFEHAZHELNETELRE. ARES
ERFFEAT. FAXYBERHAZ BN ERER, XA,
BAFENEZERBINEL. ZERAREFREFEAZ T LT
E Y BN E G A

AHEMARFENE, TESRIATEIHN (BRHZ )
(GEEHMAE, 2005) YERKAXZZERRNERLIWEMRTH
E, BLREAN YA Z IR TS RNERRAELEE. B
FRAER. ERRHERER. EREATZEEURERTY
REURMBRERKFTHET, £oxE, F-F4#, HEN
REGHAZHORA, HRREEK F_FERTHELEFE,
TENFEGRRY FERARNKL, £BEH. ARNET. AR
FRERNESUREL SR FFERRUERE, £EN
FTEGRELR Yz REREAERF ANEREE;, FEERL
T HRE, TENFERELRDER T WAL LK
RWER; FEFEREHEE, TENFERRUAZEEFTY
BPHGERATR, $E7R%E; FREERAZ AL NHAR, £EN
HEENRNTY . BREEARG TR, BRESHFRUARF 5
g A

AEMWEEETERINA:

I S RE, XEMPREGHAZNENFTE, BAHAEERR
MTHEHFFWERTN,

2. RAWERMEG. FAEMARSHERATHRYA, FL£FIR
RHB I

3. RUEVAL . REMILFEA B —A il K48 48 % 00 4] 3t
AR, BELEREARBTHEATEAREREEA

4 EBAHE, ABH AU BEERE LW HLKRT AN

1



International Trade taw .. BEH®®Z e

i
5. AMAHEH M, AHAMNIHEARBLEE, AZFHE
WA, TRRRNBHWHR, ERREFLN AR E, FA
THEES,

AMERMEE, THEREFEAZELHAME, BFT
Ve AMAE, BRETFAURMSNEH T X REETHEHEA
+®A

AFEFFRBFELEETREN S HEMEMN, ERETEOH
R o

AFHHBRBEHLEARZFEELRE LB H L0 E EHE,
EEAFHHSRAKERRURCEETAFH KRB HEKAE
BEALNAD IF, ALIHFRTREH.

HTEENARTHR, FFRAFTRZL, BHFELAUEET
FHE,

- RIBA
2011 £ 5 A



Chapter 1  Brief Introduction .- ..ceooeeeeeninnenieninnn (1)
1.1 Definition of ITL sescecerrreecarereessereraraanereniriisieiisiiiieisrieccrtaenes (1)
1.2 The Source of ITL  ceccreeratioiaeeiemiatittatitiaisiiasiiistiaiatcctsscntsnnes (2)
1.3 Subjects of ITL «++rsseveeessnreemiiurimnniiirssis ittt (8)
B EIOlSER smes rewwme somgun mnasene snms s ssassins smmisns simwmar soeibis SIS 5THRS LTS § SR 5% (16)

Chapter 2 International Sales of Goods Laws --....cocooeeeennnnn (18)
2.1 Brief Introduction of the Relevant Laws — «oeesecereorsroricirinanianican. (18)
2.2 Formation of an International Sales of Goods Contract «:««rereseereceee (29)
2.3 FExecuting an International Contract of Sales of Goods «+-+reeeerereeees (36)
2.4 Transfer of Property and Risks «+++esseeeressneesrnisemsinimniannennen (49)
2.5 Breaches & Remedies +«tecoeersrrsrsrensesenresrerierasearsaniarsinrannans (53)
FXOTCIRER 54060/ 5008 5.0 § SFIEES § SIS SIS VTR SIS, e TS | SOLUSF SRRV SHI000 ROV o (75)

Chapter 3 Laws for International Transportation ----.--........... (80)
3.3 Definitions «-ccceecersersersterirannttettiisttetasastattatasitetietaeniossosees (80)
3.0 Laws 0n B/LL ceeererscencetintinteniiiniieiiitientiiraiirentetretaanaaraaanns (82)
3.3  Comparing the CONVentions «+-++++ssssveeeeessssinreresinsiunneeennunnees (86)
3.4 Functions and Classification of B/L  «vececrererciiiniiniei. (108)
3.5 Shipper's Obligations and Claim «+«««==ssssrereersesiniuneeeniiniieienn, (113)
3.6 Laws of Other Kinds of Transportation = «eececoerevarsrarssnsininnannanns (115)
ESevuliseg  5515es ss00mm sestis T Qs SRS HEmes DT Susr - SEes QISP SN Feers (125)

Chapter 4 Marine Insurance Law «--c:ccooveviviieiniiiniiii, (129)
4.1 Brief INtTOQUCHON -+« v +tereserencesenrusnriemsensmisierseneusenereesunenns (129)
4.5 Perils and Losses s s swsms « cusmes s ssss s 0805 5 55856 ¢ 61583 865 K658 5 GRS (141)
4.3 Tnsurance COVErage «++s++s+setesereeseesentimiiiiiiiinieeinnn e (143)



International Trade La _ EBEBERA e
4.4 Indemnify the TUOSS  »rreverrrsrrrssssssestarasatttosstatiiactiintiaianteaia ( 144)
EIXEICISES  +verersrsnnsssennseennnretotnustsenassseententeaninmensrsassteessannisee (151)

Chapter 5 International Settlement --.-:c.-cooooooiomiriinninn. (154)

5.1 Brief Introduction ++++s+ssesereasrenmrrmiossissreuserminmiosenmirinmieeeaes (154)
5.2 INSITUINENLS *sevevrrererasrressosnnnstssssnsesetaesssosannoneasonstioceanncs ( 155 )
5.3 Methods of Remittance -« e-eeeerrrrrrenonucecamiciicieiistetertiisisacnnns ( 160)
5.4  COlleCHONS +++eseressesserssrrisrurensrnnorsesstassiesisseieesioniseearenss (162)
5.5 Documentary Credits ++e-esssresemesnsemssntsssnsetmmneennerenniees (165)
FOREHCIAEE  coooms Sl oHER 4 SRNE SN AORATSANIS ST SIS SERAT SUSEY HAREPS SR (175)

Chapter 6 International Trade Dispute Settlements --------.... (180)
6.1 Prevention from Legal Disputes «=--ssseeeesssssrerneemsssenennnscainnes (180)
6.2  Steps of Dispute Settlement ««««++sssressesssneeseerinrenieniennnen. (181)
6.3 International Commercial Arbitration seceeeeerrrereieeennaianianniae, (188)
6.4 Litigation Involving Foreigners «++«creveeesrrisiaiieniiiniiinininninaian. (200)
FIRETCIGES,  wmeane voswen B0 SAT5R G i HIES SAAI SIS AN SRS SRS SSRENRSE S (217)

B TTRER  eveeeerrereroerrert e (221)



| Brief Introduction

RERT: AZNERAZERE, "ACHEERHZENHRA. FELR
B BRMNEURERT ZERNER, AFEARERT Z2WHBA. BRM
RUKBERR ZENER, £, BRARBEAANER KT R R BN IE
PR, EREXERTEHTREENMA,

1.1 Definition of ITL

The international trade law ( hereafter called ITL) is the basis of the

international economic laws®. International trade law is a general term for a series of

laws and rules regulating trade relations and other relevant relations between

countries, international organizations and certain specific regions®. It is a mixture of

national laws and international laws governing transactions for goods or services that
cross the boundaries. A number of multilateral treaties play important roles in this
field, notably the Convention for the International Sales of Goods ( hereafter called

CISG) , among which some deal with dispute resolutions® and the acknowledgement

and enforcement® of resulting adjudications from the foreign couris®.

International trade law should be distinguished from the broader field of
international economic laws. The latter could be said to encompass not only WTO
laws, but also laws governing the international monetary system and currency

regulations, as well as the laws of international development.
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1. 2 The Source of ITL

The term “source of law®” means the legal forms® of law or the history of law.
So, the source of ITL means the history of ITL or the legal forms of ITL.

1.2.1 The History of ITL

Now, the history of international trade law can be divided into the following four

stages.
1. Sprouting® Stage (18th B.C. to 11th Century)

The Hammurabi Codes® (18th B. C. ) in Babylon®, said to be the earliest
known comprehensive codes of law in the world, might be the origin® of ITL. The

Hammurabi Codes covered wide range of business areas such as sales of goods, price,

tariff, and various contracts. Babylon merchants brought business law to the

Phoenicians® and other countries in the Mediterranean areas®. People of these
countries used the Babylon business law in their business, so the cross-boarder trade
reached its highest prosperity at that time.

The ancient Rome became increasingly powerful since the 5th century B. C. |
and the Rome law became almost perfection at the same time. One of the ancient
Rome laws was known as the Law of Peoples, which regulated the business
relationships between Romans and foreigners. Romans conquered Greece in 146th
B. C. and absorbed the Rhode law®, which was popular in Greece and applied the

Rhode law in Greek colonies.
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2. Forming Stage (11th to 15th Century)

With the rapid development of international trade, the law merchant® played an
important role in governing cross-boarder trade in the Middle Ages. The law merchant
originated in Venice and was introduced to the western European countries, such as
Spain, France, Germany, the United Kingdom, etc.

The characteristics of the law merchant of the time were:

1) Internationalism. The law merchant was widely used by all the European
businessmen, so the same rules would be applied whether a merchant was in Milan or
in London.

2) Spontaneity®. The law merchant was the result of the European merchant’s
spontaneous action, and the law merchant had nothing to do with the feudal® law
system of each country.

3) Self-governing®. The parties to the dispute had the right to choose judges
that constituted the tribunal®, and the law merchant would be applied for certain if

the parties to the dispute were European merchants.
3. Nationalization Stage® (15th Century to 2nd World War)

At the beginning of the 15th century, European countries learnt from the
commercial practices and absorbed the practices into their national law system. So
that they could have jurisdiction over the cross-boarder business cases themselves,
making the international commercial laws lost the internationalization and independent
status. The examples of the laws made at that time are the 1807 Code Napoleon@ and
the 1861 German Uniform Commercial Code®.

After the 2nd World War, almost all the countries had their own ITLs. And law-

disputes® among countries are unavoidable. Businessmen had troubles when doing

law merchant [ 'mastfont] FAFHE
spontaneity [ sponta’niziti] H &M
feudal [ 'fjurdl] HEHK
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business abroad.
4. Interndationalization Stage (2nd World War to Now)

After the 2nd World War, particularly after the 1960s, the development of ITL
entered into a new stage. The main characteristics of ITL of the time are
internationalization and unification. Many international organizations and special
institutes succeeded in drafting many conventions, treaties and customs and pushing

the application of these documents to avoid law disputes, such as Convention for the

International Sales of Goods (CISG), Incoterms, etc.
1.2.2 Legal Forms of ITL

Scholars have different opinions on the legal forms of ITL. However, there are

three kinds of forms that are of no disagreement, i. e. , international conventions®,

international commercial customs® and the relevant national laws, while the

international model law is still under discussion.
1. International Conventions

(1) Definition

International convention means, “an international agreement concluded among
states in written form® and governed by international law.”@® All those about
international trade are included, for example, postal service® or copyright®.

(2) Effect

1) To the coniracting states?, the international convention in force is bounding,

unless the contracting states made declaration when signing the convention.

2) To the natural persons® and business in the contracting states, convention is

O ERAY
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@ For reference; United Nations Convention on International Multimodal Transport of Goods, 1980,
Article 1 (8).
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binding unless its application is excluded®.
(3) Examples of Conventions
e the CISG in the area of international sales of goods;
e the International Convention for the Unification of Certain Rules of Law
Relating to Bills of Lading in 1924 (hereafter called the Hague Rules)@ in

the area of carriage of goods by sea;

e the Paris Convention on the Protection of Industrial Property® in 1883 and
revised in 1979 ( hereafier called the Paris Convention) in the field of
technical trade;

e WTO’s Understanding of Rules and Procedures Governing the Settlement of
Disputes® in 1955 (hereafter called WTO’s DSU) ;

e the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards® in 1958 (hereafter called the New York Convention) , etc.

2. International Commercial Customs

(1) Definition

International commercial custom is a practice or practices that are recognized as
law and generally adopted through unvarying habit and common use. Compared with
international trade conventions® and usages, international commercial custom has the
following characteristics;

® A custom is from practices among businessmen, while a convention is from

the agreement between the contracting states®.

® A custom is not binding unless stipulated expressly, while a convention is
bounding unless excluded expressly.
e A custom has the force of law while a usage has not.

(2) Effect

A custom is not binding unless stipulated expressly. For example, parties to a
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contract can have a clause in order to apply Incoterms, e. g “The contract is
subject to Incoterms 2000. ”
(3) Examples
¢ the Warsaw-Oxford Rules® by the International Chamber of Commerce®
( hereafter called ICC) in 1932;
e the International Rules for the Interpretation of Trade Terms® revised in 2000

by International Chamber of Commerce ( hereafter called Incoterms 2000) ;
® the Uniform Customs and Practice for Commercial Documentary Credits®

revised in 2007 by the ICC (hereafter called UCP600).

3. The National Laws

National law is one of the most important sources of ITL. It refers to all rules
and norms made by a state or a nation.

National laws in China, as one part of the sources of ITL, include the Contract
Law; the Trademark Law®; the Law on Chinese-Foreign Joint Ventures®; the Civil

Procedure Law@; Arbitration Rules of China International Economic and Trade

Arbitration Commission®, etc. |

4. International Model Law®

(1) Definition

International model law means the rules and norms worked out and passed by
some international organizations for free choice by individual nations.

(2) Effect

International model law is not international treaties or conventions and is of no

certain legal validity®. It shall be applied when the parties have agreed that their
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contract is governed by them.
(3) Examples
o the Model Law on International Commercial Arbitration by the United Nations

Commission. on International Trade Law @ in 1985 ( hereafter called
UNCITRAL Model Law) ;

e the Principles of International Commercial Contract by the International
Institute for the Unification of Private Law® ( UNIDROIT ) in 1994
(hereafter called UNIDROIT PICC)

5. The Application of the Sources

Of the above-mentioned sources, the bench has to decide which one is to be
applied when judging a specific case.

For example, a Chinese company sold 10 tons of beans to a U. S. company at
USD 120 per ton FOB ( Free on Board) Shanghai. The goods were damaged during
transit. The buyer knew about the accident and was not willing to pay. So the seller
sued the buyer in a Chinese court. Which law or custom should the bench apply?

The bench should follow the following order:

First, law or custom agreed by the parties. That is because of the principle of
will autonomy®.

Second, treaties, which the states that the parties are in respectively have

signed. According to the principles of international public law®, all contracting

parties must honor® their contracts. So, when the parties of the contract did not have
any agreement concerning the application of law, the relevant treaties should be
applied.

Third, the relevant national laws. As there are two or more parties from different

countries, the problem of law disputes must be settled. The rule of private

international law® can kill the problem by setting a standard to decide which law

should be applied. As to the above case, the Chinese contract law might be applied

BEEERESEERSRHE (EREFFRRER)
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according to the General Rule of the Civil Law® Article 1459,

Fourth, the commercial customs. It is because the commercial customs cannot

be applied directly without the parties’ agreement. But when there is no law

applicable, the commercial customs should be applied.

1. 3 Subjects of ITL

Without subjects®, there would be no international trade. There are four kinds
of subjects: natural man, legal persons®, international organization and states.

Though multinational companies® account for a large part of international trade, there

are not many laws concerning their obligations. So, we will not focus on them.

1.3.1 Natural Man

Human is called natural man in the legal field. Natural man must have the civil

capacity of right® and the capacity for civil conduct® when he is doing business.

According to Chinese laws, a citizen shall have the capacity for civil rights from
birth to death and shall enjoy civil rights and assume civil obligations in accordance
with the law. And a citizen aged 18 or over shall be an adult. He shall have full
capacity for civil conduct, and may independently engage in civil activities and shall
be called a person with full capacity for civil conduct. A citizen who has reached the
age of 16 but not the age of 18 and whose main source of income is his own labor
shall be regarded as a person with full capacity for civil conduct. A minor aged 10 or
over shall be a person with limited capacity for civil conduct and may engage in civil

activities appropriate to his age and intellect; in other civil activities, he shall be

O R@EW
@ The General Rule of the Givil Law Axticle 145 ; If the pasties of the contract have no agreements, the law
of the closest relationship should be applied. The law of the closest relationship means the place in which parties
signed the contract, the place in which the enforcement of the contract is performed, or seller’s place.
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represented by his agent ad litem® or participate with the consent of his agent ad
litem.

But not all the states have the same rule. For example, a debtor® is an
Englishman and signed a draft® in China and the place of payment is in France.
According to the law of the United Kingdom, the debtor had no capacity for civil
conduct. Later on, the bearer of the draft® disagreed with the debtor on the validity

of the draft and submitted the case to the Chinese court. The bench must follow the

rule of the above-mentioned law application order to decide the applicable law®.

1.3.2 Legal Persons

A legal person is not a real human being but recognized as a civil subject by
law. A legal person shall be an organization that has capacity for civil rights and
capacity for civil conduct and independently enjoys civil rights and assumes civil
obligations in accordance with the law. A legal person’s capacity for civil rights and
capacity for civil conduct shall begin when the legal person is established and shall

end when the legal person terminates.

1. 3.3 International Organization

According to 1969 Vienna Convention on the Law of Treaties® , Article 2, paragraph

&

1(i), international organization ( hereafter called 10) is “an intergovernmental

0rganization®” . It mainly includes three elements:

e Intergovernmental organization established by nations;

WA
fits A
draft [dreft] LB

FEA
If it comes to the use of the Law of the PRC on Negotiable Instruments, Article 96: As regards the

©Oe e

capacity for civil conduct of & person liable for a negotiable instrument, the law of his own country shall apply.
Where a person liable for a negotiable instrument is regarded as one having civil disability or limited civil ability
according to the law of his own country, but as one having full civil ability according to the law of the place of his
conduct, the law of the place of his conduct shall apply.
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® Based on the convention concluded by nations;
® Has its own legal personality distinguished from that of member states.

Compared with non-governmental organizations®, 10 is governmental ; compared

with regional organization, such as EU, IO is international ; compared with institute,
10 is juridical person®.

The base of 10’ capacity of rights is its legal personality®. The civil capacity of
right and capacity for civil conduct are authorized by the members or contracting
states when they signed the convention. When an IO is formed, it has the right to

sign contract, to take over or dispose property, to sue® and has the right of
immunitz©, etc.

1.3.4 States Sovereign Immunity

States are not a common subject. It is only under some circumstances that a
state becomes a subject. As businessmen, we must pay attention to the issue of

sovereign immunity® when doing business with a state.

State immunity has been recognized as one of the principles of international law
since the 19th century and its underlying theory is the principle of equity of state
sovereignty®, Originally, under customary international law the doctrine of absolute

state immunity® applied except that certain European states as Italy and Belgium

upheld the doctrine of restrictive state immunity@—that is, the immunity is granted to

foreign states only in respect of their governmental acts® and not in respect of their

non-governmental acts® especially the commercial activities.

Since the 20th century, particularly since the 2nd World War, due to the
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