


002LB110706

ISBN 978-986-7160-85-0

9l7898671160850




51 ¢ WS35 B L R T A T R

BT T MRFIEZE. - ¥R, - Zdbi :
BERAK, 2006- [ F95- )
fit: o4

ISBN : 978-986-7160-16-4 (1l : 4. -
ISBN : 978-986-7160-85-0 (2 © ZR4%). -
ISBN : 978-986-7160-35-5 (5831} © o). -
1. BREBTEEE - FEA

805.18 94024835

BT SO 11

(G- Vil

H R & R ATRAE]

Hbo gk 10658 5LTI{EEEE = ER 1065k 6IiZ 4
7 © 02-2700-1808
H 1 02-2705-9080
It wwwsharing.com.tw
H:HEE

w8 - Hen
iE A

MR M
REH - EAEREERAH

BINEETEE®

HRREHA : 200782065 FIR—K

EERAE © 19889774812 MH AR IR A RAT]
B E SRR 0007 AN ER & 50T » #R10007C T RI-E -
E 83907

ISBN 978-986-7160-85-0

AEUETRE - BHE - fI5 - FHEFEIFE -
Friistudt © 106584 LTSI = B 106556/8.2 4
EEEELE © 02-2700-1808574¢18

FEIRFS © law@sharing.com.tw

T FEE © gotobuy@sharing.com.tw






A, T 5E #EPDFIE U7 1A) : www. ertongbook. com



P g

HEEEARSL  BWEGERMABLBERLHAX—
Fl> BHRNERAMHARHAELETIEEIRIAHE - RE
BEGARZBTRHRBREFHELRE -2 28
ERASAARGLATH HERNBRABRMENEARY
EEAME SRIBEFERBELEY  MBLELERER
RLPIRAXEHES -

LUREL REGAS HNEEABREGFR

- o AR TamABGEE/M  UE
HMEOATEHEGA R AR - S8R
X “BARET” ok TAE B FEFREREZES
He “UWERY TURRZRBALELEFHRLOLE
RER o “SHBRIL TURERGEESRENEAALR
HAFTHA - @ “BHAEED REedpELhA4kEny
ik

B R ETURECOARZER AR ERY
HOAHWAEERIARERAT Y - 2R BEXEoHL
BREERIFBSIBALIREBRBARKE  Boa8F H
BHHEARTER S BREAEATHOGEERE AW
REB®RAIT - BHAERAY  BRALERAETIAZHES
FHREFH - -EHFEL  PREHEITHEERENR I A
AR mBLLFLEARAGHBBRAR - LR E
BLBAURTHTARK EXRAHKR SSREGHE
BAHFALEBPT SN EESTH - B BEERRAER
F-HANREE (AERRLEE) - EBEAERABER
FREROABRREG AP ol REG (LERAE
BEH) FETHHRRES -

$Z o HNREHBRHE S R HEE B

ERELE  BROPRHEHFEINBELIBABOREAFETKR




e ERHSEERIREL AARLERZNVE
EF  BS a4 ZRBE  FEFHBELANEMY
EERE MBELERRENMEFGRAIREX LA AKRE
LRI L EEXTEANERREAXFE ERERNTH
BHFEERGYEY BN ELBRRRABLEREENER
BEENEY  BHEARNEFENEALEZHRELAREER
Wy iR

¥ N AARFEELABRRFNEFTHERAL
FEEENELAXNAREBACHESN  c UBATEEY
WEAHEEABRERNGEG  RAESEFER
g gk (WI0) R EEARas - ARAEHOAEAERRLE
g AE EXERAEPEAMRGEBEFITR EHEER
HABA—E “EHEL” HRE > mEERABSRY
8 - ARBEPRARAMERGICEIN 0 EBERKE
MRS RAREE EXIASRAEHIME T Bz %
P ERERAFEERAROELE BYE6BARRL
BETR - RECARZLHREANE T > mEANRES
HRGESHER LATHRAMBLHRMBIFENE
ToOREIFGIAEEREERANER  BHREBHEL
AGLHE B -

AZHBMRFEEREALE TR LE L ERAGH
RAREZMNZHE  ARRGSHEEHEFEH - &
FHOEAEZTURDEZEALL IR LIV HALNER
BER A ERABRBEHFSZALREALR J.D. 240858
RBE FEEFLENBAZZAEALAHORTF Y
BOeEEdE-

WA X &4t - 2004. 03




g

_%3}

[hm},‘

ﬁgmﬂ#‘ﬂ\j\;e\!\w i
Feist Publications, Inc. v. Rural Telephone Service
CO., Inc.

mEEE(E 07

California v. Carney
The Automobile Exception
BRI ERERGIS 43

Segura v. United States
The Independent Source Exception
BITLIA B - - B R R PIS B L 77

Schmerber v. California
The Privilege against Self-Incrimination
KR EERERSCE TR HRE C IR RE

United States of America v. Bennie L.
Self-Defense
HIkbA 147



JOA0
=

Gratz v. Bollinger
The Affirmative Action
RV X 167

Davis v. Mississippi
Fingerprints Obtained from Illegal Detention
FEEF R TR AR RGER 193

Murray v. United States
The Independent Source Doctrine

FLHEARIFEA] 215

REERIER 239



The Compilation

o 48 1F

LR RSGR #43% B EE B E R F IR
Feist Publications, Inc. v. Rural Telephone Service Co., Inc.,
499 U.S. 340 (1991).

w

JF3C

W
74
e

=

e

This case requires us to clarify the extent of copyright protection
available to telephone directory white pages.

Rural Telephone Service Company, Inc., is a certified public utility
that provides telephone service to several communities in northwest
Kansas. It is subject to a state regulation that requires all telephone
companies operating in Kansas to issue annually an updated telephone
directory. Accordingly, as a condition of its monopoly franchise, Rural
publishes a typical telephone directory, consisting of white pages
and yellow pages. The white pages list in alphabetical order the
names of Rural’s subscribers, together with their towns and telephone
numbers. The yellow pages list Rural’s business subscribers
alphabetically by category and feature classified advertisements
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of various sizes. Rural distributes its directory free of charge
to its subscribers, but earns revenue by selling yellow pages
advertisements.

Feist Publications, Inc., is a publishing company that specializes
in area-wide telephone directories. Unlike a typical directory,
which covers only a particular calling area, Feist’s area-wide
directories cover a much larger geographical range, reducing
the need to call directory assistance or consult multiple
directories. The Feist directory that is the subject of this
litigation covers 11 different telephone service areas in 15
counties and contains 46,878 white pages listings -- compared
to Rural’s approximately 7,700 listings. Like Rural’s directory,
Feist’s is distributed free of charge and includes both white
pages and yellow pages. Feist and Rural compete vigorously
for yellow pages advertising.

As the sole provider of telephone service in its service area,
~ Rural obtains subscriber information quite easily. Persons
' desiring telephone service must apply to Rural and provide
their names and addresses; Rural then assigns them a
| telephone number. Feist is not a telephone company, let alone
' one with monopoly status, and therefore lacks independent
. access to any subscriber information. To obtain white pages
. listings for its area-wide directory, Feist approached each of
the 11 telephone companies operating in northwest Kansas
and offered to pay for the right to use its white pages listings.
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as omitting these listings would have left a gaping hole in its
area-wide directory, rendering it less attractive to potential
yellow pages advertisers. In a decision subsequent to that
which we review here, the District Court determined that this
was precisely the reason Rural refused to license its listings.
The refusal was motivated by an unlawful purpose “to extend
its monopoly in telephone service to a monopoly in yellow
pages advertising.”

Unable to license Rural’s white pages listings, Feist used them
without Rural’s consent. Feist began by removing several
thousand listings that fell outside the geographic range of
its area-wide directory, then hired personnel to investigate
the 4,935 that remained. These employees verified the data
reported by Rural and sought to obtain additional information.
As a result, a typical Feist listing includes the individual’s
street address; most of Rural’s listings do not. Notwithstanding
these additions, however, 1,309 of the 46,878 listings in Feist’s
1983 directory were identical to listings in Rural’s 1982-1983
white pages. Four of these were fictitious listings that Rural
had inserted into its directory to detect copying.

Rural sued for copyright infringement in the District Court for
the District of Kansas taking the position that Feist, in compiling
its own directory, could not use the information contained in
Rural’s white pages. Rural asserted that Feist's employees
were obliged to travel door-to-door or conduct a telephone
survey to discover the same information for themselves. Feist
responded that such efforts were economically impractical
and, in any event, unnecessary because the information copied
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‘if was beyond the scope of copyright protection. The District
| Court granted summary judgment to Rural, explaining that
: “courts have consistently held that telephone directories are
copyrightable” and citing a string of lower court decisions.
| The Court of Appeals for the Tenth Circuit affirmed “for
substantially the reasons given by the district court.” We
i granted certiorari to determine whether the copyright in
Rural’s directory protects the names, towns, and telephone
numbers copied by Feist.

This case concerns the interaction of two well-established
| propositions. The first is that facts are not copyrightable; the
other, that compilations of facts generally are. Each of these
propositions possesses an impeccable pedigree. That there
can be no valid copyright in facts is universally understood.
The most fundamental axiom of copyright law is that no
author may copyright his ideas or the facts he narrates.” Rural
wisely concedes this point, noting in its brief that “facts and
discoveries, of course, are not themselves subject to copyright
: protection.” At the same time, however, it is beyond dispute
| that compilations of facts are within the subject matter of
copyright. Compilations were expressly mentioned in the
Copyright Act of 1909, and again in the Copyright Act of 1976.

There is an undeniable tension between these two propositions.
Many compilations consist of nothing but raw data -- i.e., wholly
factual information not accompanied by any original written
expression. On what basis may one claim a copyright in such
Il a work? Common sense tells us that 100 uncopyrightable facts
i do not magically change their status when gathered together
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in one place. Yet copyright law seems to contemplate that
compilations that consist exclusively of facts are potentially
within its scope.

The key to resolving the tension lies in understanding why
facts are not copyrightable. The sine qua non of copyright is
originality. To qualify for copyright protection, a work must be
original to the author. Original, as the term is used in copyright,
means only that the work was independently created by the
author (as opposed to copied from other works), and that it
possesses at least some minimal degree of creativity. To be
sure, the requisite level of creativity is extremely low; even a
slight amount will suffice. The vast majority of works make
the grade quite easily, as they possess some creative spark,
“*no matter how crude, humble or obvious” it might be.
Originality does not signify novelty; a work may be original
even though it closely resembles other works so long as the
similarity is fortuitous, not the result of copying. To illustrate,
assume that two poets, each ignorant of the other, compose
identical poems. Neither work is novel, yet both are original
and, hence, copyrightable.

Originality is a constitutional requirement. The source of
Congress’ power to enact copyright laws is Article I, §8, cl.
8, of the Constitution, which authorizes Congress to “secure
for limited Times to Authors . . . the exclusive Right to their -
respective Writings.” In two decisions from the late 19th century
-- The Trade-Mark Cases; and Burrow-Giles Lithographic Co.
v. Sarony -- this Court defined the crucial terms “authors”
and “writings.” In so doing, the Court made it unmistakably
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clear that these terms presuppose a degree of originality.

The originality requirement articulated in The Trade-Mark
Cases and Burrow-Giles remains the touchstone of copyright
protection today. It is the very “premise of copyright law.”
It is this bedrock principle of copyright that mandates the
law’s seemingly disparate treatment of facts and factual
compilations. "No one may claim originality as to facts.” This
is because facts do not owe their origin to an act of authorship.
The distinction is one between creation and discovery: The
first person to find and report a particular fact has not created
the fact; he or she has merely discovered its existence.

Factual compilations, on the other hand, may possess the
requisite originality. The compilation author typically chooses
which facts to include, in what order to place them, and how
to arrange the collected data so that they may be used
effectively by readers. These choices as to selection and
arrangement, so long as they are made independently by
the compiler and entail a minimal degree of creativity, are
sufficiently original that Congress may protect such compilations
through the copyright laws. Thus, even a directory that
contains absolutely no protectible written expression, only
facts, meets the constitutional minimum for copyright protection
if it features an original selection or arrangement.

This protection is subject to an important limitation. The mere
fact that a work is copyrighted does not mean that every
element of the work may be protected. Originality remains the
i sine qua non of copyright; accordingly, copyright protection
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may extend only to those components of a work that are
original to the author. Thus, if the compilation author clothes
facts with an original collocation of words, he or she may be
able to claim a copyright in this written expression. Others
may copy the underlying facts from the publication, but not
the precise words used to present them.

Where the compilation author adds no written expression but
rather lets the facts speak for themselves, the expressive
element is more elusive. The only conceivable expression is
the manner in which the compiler has selected and arranged
the facts. Thus, if the selection and arrangement are
original, these elements of the work are eligible for copyright -
protection. No matter how original the format, however, the
facts themselves do not become original through association.

This inevitably means that the copyright in a factual compilation
is thin. Notwithstanding a valid copyright, a subsequent
compiler remains free to use the facts contained in another’s
publication to aid in preparing a competing work, so long as
the competing work does not feature the same selection and

arrangement. |

It may seem unfair that much of the fruit of the compiler’s
labor may be used by others without compensation. As Justice
Brennan has correctly observed, however, this is not “some
unforeseen byproduct of a stétutory scheme.” It is, rather, “the
essence of copyright,” and a constitutional requirement. The
primary objective of copyright is not to reward the labor of
authors, but “to promote the Progress of Science and useful
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| Arts.” To this end, copyright assures authors the right to their
original expression, but encourages others to build freely
g_ \ upon the ideas and information conveyed by a work. This
principle, known as the idea/expression or fact/expression
; | dichotomy, applies to all works of authorship. As applied to a
1‘ factual compilation, assuming the absence of original written
! expression, only the compiler’s selection and arrangement
may be protected; the raw facts may be copied at will.

| This Court has long recognized that the fact/expression
| dichotomy limits severely the scope of protection in fact-based
| works. More than a century ago, the Court observed: “The
very object of publishing a book on science or the useful arts
- is to communicate to the world the useful knowledge which it
contains. But this object would be frustrated if the knowledge
I could not be used without incurring the guilt of piracy of the
| .1 book.” We reiterated this point in Harper & Row, Publishers,
Inc. v. Nation Enterprises: “No author may copyright facts or
ideas. The copyright is limited to those aspects of the work --
i termed ‘expression’ -- that display the stamp of the author’s
originality. Copyright does not prevent subsequent users from
f copying from a prior author’s work those constituent elements
i that are not original -- for example . . . facts, or materials in
i the public domain -- as long as such use does not unfairly
appropriate the author’s original contributions.”

This, then, resolves the doctrinal tension: Copyright treats
facts and factual compilations in a wholly consistent manner.



