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Abstract

With the boost of the process of globalization, economic, politi-
cal, cultural and social exchanges have become increasingly frequent,
and there has been an increase in the number in immigration and the
people’s annual income of immigration has reached as much as tens of
billions of dollars. In the meanwhile, the administrative disputes
caused by administrative removal are frequently seen. Making a com-
prehensive view of various countries, the problem of administrative re-
moval, which the jurists in Europe and America have well examined,
is focused on the area of the topic of the protection of aliens. In con-
trast, the academic world in our country is relatively weak in the re-
search into theories of exit and entry administration, and the practice of
the protection of aliens needs to be rationalized and strengthened
promptly. How to comply with the general situation of China’s entry in-
to the WTO and the realities of China’ constructing a socialistic country
under the rule of law, perfect the administrative removal system and
strengthen the protection of aliens, build a more open, responsible,
confident image of great power has become a question of discussion
faced by theoretical and practical fields.

First the beginning part of this article makes a general definition of
administrative removal. By comparing all kinds of definitions of remov-
al, the article pays emphases on the three theoretical values of adminis-
trative removal and the three principles of defining administrative re-
moval, thus further clarifying the connotative meaning of administrative
removal from the legal principle, namely that administrative removal is

the process of removing a person who does not qualify for admission to a



particular Country or Territory performed by its administrative depart-
ment according to administrative law. Then this article deals with the
essential conditions and action natures on the vertical level, and limit
between administrative removal and criminal removal on horizontal lev-
el, therewith expanding the concept of administrative removal.

This article stresses the relation between administrative removal
and the protection of aliens, describes the history of the right of remov-
al , the relation between the right of removal and sovereignty, the
country’s duty of the protection of aliens and so on, all of which estab-
lish the basis of legitimacy for probing into issue of aliens protection.
Then this article attempts to provide realistic norm basis for administra-
tive removal, including the basis of constitution, internal law and inter-
national law, for the sake of bringing it into the line with rule by law.
In addition, this article also touches upon the strained relation between
the right of administrative removal and the protection of the rights of
aliens. On the basis of demonstrating the subject status of aliens’ rights
and the nucleus guarantee function of constitution, this article analyses
the specific ways of aliens’ protection during the course of administra-
tive removal, and maintains that in order to protect aliens more effi-
ciently, it should be considered on multi-dimension, such as substan-
tial prescription, procedural rule and relief approach .

In terms of substantial protection of administrative removal, this
article deals with the issue of the protection of aliens surrounding the
argument on legal reasons of administrative removal. This article analy-
ses the normative structure of administrative removal, and then points
out that some reasons qualify for requirement of legitimacy while others
do not. Moreover, this article also elucidates stop reasons of adminis-

trative removal, including direct stop causes in light of immigration



freedom and residential right, and indirect stop causes in light of life
right and marriage and family right, thus corroborating the standpoint
that administrative removal is not absolute. This article still asserts that
proportional principles should be used in the discretion of administra-
tive removal so as to control it effectively.

In terms of procedural protection of administrative removal, al-
though administrative removal generally only regulated by immigration
law rather than by the provisions of administrative procedural law, due
process principle still proposes a claim on the procedural justice for ad-
ministrative removal. This article points out that the provisions of the
procedures of administrative removal is relatively loose, so it is neces-
sary to be more and more strict to comply with requirement of rule by
law. In order to go deep into the inner layer of the procedures of ad-
ministrative removal and make a better understanding, this article
probes into the hearing procedure which is at the core of the administra-
tive removal procedure, discusses several special forms of hearing
chairman and hearing opening; and then elaborates on the detention
procedure, which is a relatively special guarantee measure, particular-
ly involving such matters as intervention legitimacy of administrative
department qua decision-making agent and its intervention procedure.
Hereon, the article also refers to detention classification, restriction of
longest term, alternative substitution step etc. so as to control non-ter-
minal detention.

In terms of the protection and relief of administrative removal , this
article first deals with the administrative relief of administrative remov-
al, introduces three models of administrative relief, summarize the par-
ticularity of the correlated reaction of administrative relief, summarizes

the particularity of administrative relief and lately academic evaluation



of it, points out the special provisions of administrative relief are often
prone to criticisms; Secondly, this article assumes the assumption of
judicial examination and legislative provisions of administrative remov-
al, reviews the relative theory basis of excluding judicial examination
and the latest development judicial examination, it asserts it should be
prudence about the exclusion of judicial examination and the latest de-
velopment of judicial examination and finally this article deals with the
relief of habeas corpus of administrative removal, it analyses the appli-
cation and exception of habeas corpus in the British and American law
system, and probes into the application of habeas corpus by law courts
taking the immigration law in 1996 of America as an example, thus
drawing the conclusion that the British and American law system does
not exclude the relief of habeas corpus of administrative removal. The
article holds the view that to design a suit of administrative removal re-
lief system, we should make overall plan and take all factors into con-
sideration to realize effective relief.

In the final part this article pays attention to the issues of the ad-
ministrative removal in China. It analyses the background of the inter-
nalization of human right protection and regulating human rights in the
constitution, which is confronted by administrative removal, clarifies
the relation between administrative removal and the state act theory,
and then nails down the value orientation of administrative removal.
Following it, this article as well as introduces permanent resident as a
standard to reclassify the boundary between administrative removal and
criminal deportation, thus rearranges the specific forms of administra-
tive removal in Chinese native context. In addition, this article also
makes some specific suggestions on how to perfect our country’s admin-

istrative removal, including giving reasonable grounds of administrative



removal , introducing the standard of administrative discretion introduce
listening procedures, and establishing the to-be-removed detention sys-
tem , ascertaining the ways of administrative relief, adding in the
clause of halting execution during the period of relief and setting up the
examination system of the violation of constitution. In the conclusions
section this articles makes further stress on strengthening the concept of

protecting aliens.
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