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@» ERAWEPE  Excerpt from the Panel Report

LAN Equipment

1. The United States claims that LAN equipment should have been accorded the
tariff treatment of ADP machines or parts thereof under heading 84. 71 or heading 84.73
in Schedule LXXX. The European Communities claims that its treatment of LAN
equipment as telecommunication apparatus under heading 85. 17 of Schedule LXXX is
justified and that it is entitled to levy the rate of duty under that heading accordingly.
Thus, we need to determine the proper interpretation of Schedule LXXX regarding LAN
equipment. As noted earlier, the general question of where LAN equipment should be
classified in a tariff nomenclature is beyond our mandate. Our finding is specific to
obligations under Schedule LXXX, and should not be taken as anything going beyond
that. °

Textual Analysis

2. Following the rules of the Vienna Convention, we start from the textual
analysis. Schedule LXXX does not specifically refer to LAN equipment. It generally
refers to “ automatic data processing machines and units thereof; magnetic or optical
readers , machines for transcribing data onto data media in coded form and machines for
processing such data, not elsewhere specified or included” under heading 84. 71 and

“parts and accessories of machines of heading No. 8471 " under heading 84.73. In view
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of the data processing capacities of LAN equipment, one might conclude that any type of
LAN equipment is an ADP machine or part thereof. However, if one emphasizes the fact
that LAN equipment is used for communication among various computer devices and the
expression “not elsewhere specified” ,one could also argue that LAN equipment is an
“electrical apparatus for line telephony or line telegraphy, including such apparatus for
carrier current line systems” under heading 85. 17.

3. Thus, for the purposes of Article .1, it is impossible to determine whether
LAN equipment should be regarded as an ADP machine purely on the basis of the
ordinary meaning of the terms used in Schedule LXXX taken in isolation. However, as

1

noted above, the meaning of the term “ ADP machines” in this context may be

determined in light of the legitimate expectations of an exporting Member.
Actual Tariff Treatment and Legitimate Expectations

4. The United States claims that it is entitled to tariff treatment of LAN equipment
as ADP machines or parts thereof because customs authorities in the European
Communities , particularly those in Ireland and the United Kingdom, actually treated
LAN equipment that way when the tariff concession was being negotiated, thereby
effectively creating legitimate expectations on the part of the United States that such
tariff treatment would continue. The European Communities claims that the EC member
States did not in fact treat these products uniformly during the Uruguay Round and
therefore that the United States was not entitled to such expectations.

5. In addressing this issue, we consider it necessary ( a) to weigh the evidence
submitted by both parties regarding the actual tariff treatment of LAN equipment in the
European Communities and, if the result supports the US claim, (b) to determine
whether the actual tariff treatment entitles the United States to legitimate expectations in
this regard. |
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Evaluation of the Evidence of Actual Tariff Treatment

6. In the Shirts and Blouses case, the Appellate Body made the following
observation ;

“We find it difficult, indeed, to see how any system of judicial
settlement could work if it incorporated the proposition that the mere
assertion of a claim might amount to proof. It is, thus, hardly surprising
that various international tribunals, including the International Court of
Justice ,have generally and consistently accepted and applied the rule that
the party who asserts a fact, whether the claimant or the respondent, is
responsible for providing proof thereof. Also, it is a generally-accepted
canon of evidence in civil law, common law and, in fact, most
jurisdictions, that the burden of proof rests upon the party, whether
complaining or defending, who asserts the affirmative of a particular
claim or defence. If that party adduces evidence sufficient to raise a
presumption that what is claimed is true, the burden then shifts to the
other party , who will fail unless it adduces sufficient evidence to rebut the
presumption. ”

7. Accordingly, we first examine evidence produced by the United States to
determine whether it has successfully raised a presumption that its claim on the actual
tariff treatment of LAN equipment in the European Communities is true.

8. To support its claim,the United States has submitted Binding Tariff Information
(BTI) issued by Ireland and letters from the UK Customs and Excise, which treated
certain LAN equipment as ADP machines during the Uruguay Round. It has also
produced letters from four of the leading US exporters of LAN equipment to Europe
attesting to the fact that all of their LAN equipment exported to Ireland and the United

Kingdom—which were their major market—between 1991 and 1994 had been treated as
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ADP machines. The US industry appears to have been satisfied with this tanff treatment
at that time,and did not voice any concerns in this regard to the US Government during
the Uruguay Round.

9. Moreover, the BTIs submitted by the United States regarding other member
States further support its position. They indicate that even after the conclusion of the
Uruguay Round tariff negotiations, customs authorities in Denmark, France and the
Netherlands treated LAN equipment as ADP machines. In the case of France,a statement
by a French customs official at a meeting of the European Commission’s Customs Code
Committee is also cited as support of this claim. Although the United States cannot—and
does not—claim that these BTIs formed the basis of its expectations because of the
timing of their issuance,they lend supplementary support to the US claim on how LAN
equipment was treated in the European Communities during the Uruguay Round in as
much as there is no evidence to suggest that these BTIs were a particular departure from
the prevailing practice in these member States.

10. We also note US export data showing that US exports of LAN equipment
(classified under USX 847199 and 847330 ) to the European Communities continued to
rise after the Uruguay Round, while EC import statistics , which formerly moved in the
same direction as US export statistics, indicate a decline in the imports of *other ADP
machines” (under CN 847199 ) from the United States and a simultaneous increase in the
imports of telecommunication apparatus( under CN 851782 )in 1995. These statistics are
aggregated at a level that makes it difficult to draw specific conclusions in respect of the
tariff treatment of LAN equipment. This evidence does, however, indirectly support the
US argument in as much as it is consistent with the effects that would be anticipated if
there was a change in tariff treatment in the European Communities after the Uruguay
Round.

11. In light of the evidence described in the preceding paragraphs, we conclude that
the United States has adduced evidence sufficient to raise a presumption that its claim

that LAN equipment was treated as ADP machines in the European Communities during
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the Uruguay Round is true.

12. Following the Appellate Body report on Shirts and Blouses,the burden now
shifts to the European Communities. To rebut the presumption raised by the United
States, the European Communities has produced documents which indicate that LAN
equipment had been treated as telecommunication apparatus by other customs authorities
in the European Communities. In Germany ,the customs authorities treated certain LAN
equipment as telecommunication apparatus already in 1989, a practice upheld by the
German Federal Tax Court( Bundesfinanzhof) in 1991. The European Communities has
also produced BTIs issued by the Dutch, French, German and UK customs authorities
treating certain LAN equipment as telecommunication apparatus, although a close
examination of these BTIs reveals that those from the Netherlands pertain to either
multiplexers, which are outside the scope of our examination, or more generic
networking equipment, which may or may not fall under the definition of LAN
equipment used in this report.

13. The only direct counter-evidence against the US claim on practices in Ireland
and the United Kingdom is a December 1993 BTI issued by the UK customs authority
(HM Customs and Excise)to one of the US companies ( CISCO) , classifying one type
of LAN equipment( routers ) as telecommunication apparatus. © Since it became effective
only a week or so before the conclusion of the Uruguay Round negotiations, it is not in

our view sufficient to rebut the above presumption , which was raised by more extensive

& We do not consider other BTIs issued by the HM Customs and Excise submitted by the European
Communities ( Annex 6, Table 1) to be relevant because they became valid after the conclusion of substantive
tariff negotiations of the Uruguay Round. In this connection, we find it moteworthy that the European
Communities did not produce any British or Irish BTIs issued prior to December 1993 to support its case on this
important issue. The European Communities suggests that the fact that American Electronics Association had
scheduled a meeting with Commission officials on 25 February 1994 in order to discuss a number of issues
including classification difference in member States with respect to a number of products including LAN interface
is another indication of the non-uniform treatment of LAN equipment within the European Communities. See
paragraph 5. 29. However, in our view, the information was too vague and indirect to rebut the presumption
mentioned above even to the extent that it was unclear that the meeting had actually taken place.



and general evidence, that LAN equipment was generally treated as ADP machines in
Ireland and the United Kingdom during the Uruguay Round.

14. Regarding France, the European Communities has submitted conflicting BTIs
(i.e. ,ones that classify LAN equipment as telecommunication apparatus ) issued after
the conclusion of the Uruguay Round. Thus, in light of our reasoning in paragraph
8.37,Dit would be reasonable to conclude at least that the practice was not uniform in
France during the Uruguay Round.

15. Germany appears to have consistently treated LAN equipment as
telecommunication apparatus. As noted above,a 1991 Bundesfinanzhof ruling affirmed
BTIs weating LAN equipment as telecommunication apparatus, although the BTIs
involved in that case were issued to a non-US firm and could not have formed any basis
for US expectations. In addition, the European Communities has submitted one German
BTI,issued in 1992 ,treating LAN equipment as telecommunication apparatus.

16. In our view, the evidence produced by the European Communities does not
rebut the presumption raised by the United States concerning the accuracy of its claim
regarding the actual tariff treatment of LAN equipment during the Uruguay Round. The
evidence concerning Ireland and the United Kingdom, which are the largest export
market in the European Communities for the US industry,as well as the supplementary
evidence concerning Denmark and the Netherlands, supports the US position, leaving

Germany as the only member State with practices to the contrary.
Legitimate Expectations
17. We now turn to the examination of whether the actual tariff treatment of LAN

equipment entitles the United States to legitimate expectations in this regard sufficient to

establish its claim of a violation of Article I of GATT 1994 by the European

O BEEEHRAMEFRORS , AESRARE 9.
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Communities. In our view, an exporting Member’s legitimate expectations regarding
tariff commitments are normally based,at a minimum,on the assumption that the actual
tariff treatment accorded to a particular product at the time of the negotiation will be
continued unless such treatment is manifestly anomalous or there is information readily
available to the exporting Member that clearly indicates the contrary. The existence of
such expectations in tariff negotiations can be seen in the fact that negotiators normally
use actual trade data to calculate the effect of “requests” and “offers” ,and to evaluate
the resulting tariff reductions in terms of tradeweighted average. In other words, they
work on the general assumption that the actual tariff treatment accorded to a particular
product as traded is the relevant item for the purposes of negotiations.

18. In the present case, in view of the prevailing practice in the European
Communities during the Uruguay Round, the United States would appear to have a
legitimate expectation that LAN equipment would continue to be accorded tariff
treatment as ADP machines in the European Communities. Certainly, such treatment
could not be characterized as manifestly anomalous. Was there information readily
available to the United States that indicated that the actual tariff treatment of LAN
equipment would not be continued?

19. In this regard, the European Communities challenges the legitimacy of the
United States’ expectations by saying: “The US negotiators may find it difficult to
admit now that their understanding of the tariff classification in the EC of the products
they talk about now was erroneous;however ,they only have themselves to blame. They
should have come forward and requested clarification from the EC negotiators if they
were not sure where these products should be classified in the EC especially since they
themselves had reclassified these products only shortly beforehand. ” There are two
distinct issues in this argument: ( a) Were the US negotiators required to clarify where
LAN equipment was to be classified in the draft Schedule LXXX during the
negotiations? (b)Does the United States’ own reclassification of LAN equipment from

telecommunication apparatus to ADP machines affect the legitimacy of the United
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States’ expectations? We examine these issues in turn.

Requirement of Clarification

20. The European Communities argues that the United States should have clarified,
during the negotiations, where LAN equipment would be classified. The question here is
whether the exporting Member has any inherent obligation to seek clarification when it
has been otherwise given a basis to expect that actual tariff treatment by the importing
Member will be maintained.

21. In our view,to require exporting parties in negotiations to effectively work on
the assumption that, absent a manifest anomaly, explicit and particular clarification
should be sought at an item-by-item level would run fundamentally counter to the object
and purpose of tariff negotiations ( which in turn form the context for Article II and tariff
schedules ). On one level it would both risk an erosion of the confidence upon which it
is necessary for parties to rely in the conduct of tariff negotiations, as well as raising
logistic difficulties which would make the actual management of them particularly
onerous. More fundamentally, such a requirement would risk presumptively raising
systemic doubt and uncertainty about the exact nature and scope of the actual tariff
concessions themselves. Such an inherent tendency cannot be reconciled with one of the
major objectives of the WTO, from which tariff negotiations pursuant to, inter alia,
Articles XXVIII and XXVIII bis of GATT 1994 draw their purpose, viz: “reciprocal and
mutually advantageous arrangements directed to the substantial reduction of tariffs” (an
expression common to the preambles of the WTQO Agreement and GATT 1994 ). Any
interpretation of Article II which would be prone to have the practical effect of more
generally facilitating the occasions upon which Members may apply a higher rate of duty
and/or undermine the stability of concessions made ( other than, of course , circumstances
under which such action is explicitly provided for pursuant to relevant provisions of the

WTO Agreement would run counter to this objective).



