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MRBSEGART: “2MBRE W BRI &
ER, U— ‘W BRHEZ. O X —AEX G4 Z P EEE
RURARTS , WEAER, EROMRAEFERABEANERLE
PERUR AL ERZ NTE B IR tE. ABHRBEMET, REHa
FrEMARER FRalRER MAREEESAL, SZat
FIHSAE RILEMERHE AL .

RALEEARBRILI P —F . RILHIR= R IL A
WA R, BRI F A, BIREVFA AR
FIHR AR B E E X B FTIRH IR I R (subject
matter) i “HIR” AL, THE “AHR” BEARITNRE
k. @ HR= RN F R RIEN R EATREINa . BB A —EF
FERFRMATH @ FRBUSUR 2 b i AL VI B S R 2 56 R 1)
BEXR, BREMRERE LHBARERK.O FHik, XHHEHRS
U 042 90 42 4R 5K [R) B 4R 28 0 TR 7 ASLBR) Xk 8 A 1R 7 AL HY
EIkR.

H, BILEEAERRRILEERRT X R AR FE,
EERRP W R “VEM7; O FEBURRT &R R EEN
BHER, REFEFEPUFAIAEAERT N, Bl CREARIEM

FAEE . (BRBBRBIAE), FHEHMRAL 2001 $08, $ 3 A,

MNAFEH: (FRFRE) (BwiR), PEAARKSEHRKE, 8 A,
NAEABESH: (RERE) (Fwi), PEAARKFHKE, £ IR,
XNEBEH: (R FRE) (Bwik), PEARKXFHKE, F10R.,
HNAEBEL: (PRERE) (BwWiR), PEARKFHEKRE, £ 50 A,
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EZEELGEL) (2010 87T (AR RIFR “EELGE™ H+5M
EWAT “BUF” 5.0

R, ARILEFEAT B RAF AN E N5 RICE
PR RN ZAAR A E A AR . B A EAGE AR —
TCALIE, ARNFTER “fEM EF7.0 M, REEERE
B RAE T PIRE AR AR . NS KE
EEPCLERAR “Znie”® wEEIRE REEEASBE
VEM P ARG I SRR “HEdh”, SRR RY (A 5 B9 1 R 2D
RAEEE . RN 5 AU B A B AR f Z T AN o] o BB
%7 KRER, FENERBNSE, REFEMAARA M ERE
FLRRF 25 O T 1R = BURAE BEXT AR 47 6 BT REAS 21 B T
FERLaE , BVSEBUHA &R F BT A.© ditt, INERILE

O HEF—RHZ, FATAE (FHE) BTHEFHINEFFEM R, &
YEREERE, b (REMARE), AEAZGZ “BRBAGHEZITA”, £
B EM AR IER B A RZF TKAFH Z 6947 4. See UK Copyright,
Designs and Patents Act 1988, Sec. 16, The Acts Restricted by Copyright.

O “—ar” AA, EEREZ—AR—GRA, BN KR RX—BAART
FERS, OG- —AFEA, RERSH NFRIFER, HERHK - HERR
(Eugen Ulmer) ¥ UMBERZHGRA T —Lik. i FHEREY 6O F XA 25
PRI — AR R AR, X e RPAR MR T — AR (AR #%— R, EAF
PR “AAR” A ARK RN, ZHARESABREE LY A, FARR,
122, SFMRETARLE, HASRTER LR, —LRHREDF L0H FHE

O “—an” BRRT “AMMER” (LEBMEA “FEHRAM IR, X—2
WER AT ERAARSEL, AAZFERGERY S ERE TARK, milhFERE “A
FZ AN, RRRARNH X AL, T RS & B M > Lo — A"
ZREAR—FiAA, EERMAOFHRZIS, TAEEEARK, RPHELFHA
HBAB, BRIARRAZFHIER, 2=FFFR—A ., A hn, F4
BRPH ‘AR BAEIL, —ARAAFTUERALARESN, ©£HHHRA
HAE .,

O NABI%H. (FRFRE) (FwiR), PEAARXFHKAE, £ 70A,

O NATIH. (FRSREK) (FWiR), PRAARXZHRKLE, F 4R,
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YEN BN E R ILEVE U P BN B <7 A [F] A

AHERITHSRILEEU =N E, BT Rmf&ET,
I RAR L EAE T P= AR X R AR & ik . H, RIEEIER
Hy R HIAE —RAEBRZ O ER,

IE RILE VA R RT R & 2 A E W IREERURYT
YR, B “EAEFRE PN (idea—expression dichtomy) ,
EERRPMRAE “RE”, MAGFERIIRAN “BA87,
R EgoAE M E A TR AR “BE”, AR “RK”,
WA BE . R, AHE—-FEHERIHEEERURTF N RER]
AP “CRBRETSENT, EUHE CBEREZEN
Xt FEVEBURACH E MITER
_ BTk, AE _BEINSRIUEERTREG, BASE
ERURTP SRR — “MelE”. RAERE “MeE” 1
VEfmFIEA A REEZEVERURYT, A AT B BRIC AR
P4

R, AFEFHARISLATTIS “MAIE", T2 M H W E
PR FBERBESE “MAIE”. Lht, B &2 KW,
e RAE MR B Z BN BRI M L&, T “SERPEAE
) BREZRFERREZIMRICH A E FKMHF. MRE LR,
Ja # BB SC B I B R A B EAUR P

“pRAIPE” A OCSERRPEARL” EEEEMEAE, FERS
FEEDGE, BEIMEARITHERENESMERN. £
T mmAME” O “SERHEMM” NER B, XEMEENE
FIWr R E @S R R MEE RN ERRRERE. I,
MEERRAFIE N AEEE MAH” FEE SARXE—
R EXE.

WX —HREENARITHE, W TAEABE _EXZL, K
JEEFETITIREEIURAEE 7T HICERM, XFRNEREABEHNE
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BRI Z AL . WIEBRBF ST B BER UG, 28 B A AR AR AR TR
i1, FBEAURIBE PR RA — MR ME EA, B “N” %
TEERRF REZ A" MEEPRIFIEZ “LRHEM
17, EBMEENGIENE. £ FES, RITEFR “TaEE
BREARANGR” (person of ordinary skill in the art) Z7EH % BHA]
EREWE “QIEH” “AFFRS” WERRKHHHMRE ERXK,
o [F] Bt 2 % FURACH 8 AR B R B 2 = 4A, F[RIRAL
FIEMHSR &, “RASMEEERAR” BEFWENRGES
LR G ERA AR LW LEEWBRRERT . FERRES, &K
i1 “FRAAR” (relevant public) ZRIFREMEEF A A B
bR BE S O EM SR SRR K, BEMRMEEAUR
W, FIWTRE S A AR R A M R AR R S A IR B R &
A, “RESEAR” K R bR 5 R AR A B AR T 2% B R R R
ARSI EHWBRRERT . KUK, EEESGHES, Big—
ANRBIH R M E A, FEEUR I EIIEE.
ML SEBR A M R UL, X—BFREAMEYHBLEME. X
bRt 7E “ThAME” Filrd, BRPrEESEENRAEZHHR
FiK, B “ENO “—EANT;0 A7 HERNRAMER
HIgTEAR, BRIAREEREEESLARAZE T LAY . mE

O Hlde, EREKER “kF+RH” RGAEET, FRAA L TFRY
BT . FRIEAHESE, EARGRRASGHAT, ‘*F7 5 ‘K% 4E8
REFX, EHAFAMAE,; AR, R&EFE ‘XFRHF ALAT, ZIOR4E
%5 KB FEREGRY

O b, IHEREAFRLFARAGR, LXTEHERRARKRRFH
®P (2003) HEMFH 192135, £iZKP, HKikA, “BHEHRGRMF, £H
T (i£) weh el —RTAKT AT FL.

® See Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 251 — 52
(1903) ., £AK T, HRAA: LRALSEBRALRE, RAKT AR, ¥EF
%, AAMMOTEROEZLEEE, B RZHIMN,
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“SEREEARRL” AR, B RASMMR A, Ew, i

#750 “LAALO HIRITRTO “KIFITA ( “HFR

70 FIEiEZ M (ordinary audience) ,® X L5 F 1Kk X

W ZRCRIULECH MR EARFIWT “Mme”. AT, RE M

Q" 5 “ERMMAN” BFKR, HiELSERARASH X

AR BT = A AR L P T AR Ao . TS o IR R B0 £ 2 /R A 1 JE
BT NTER BIETE.

ETUERFER, £ BN THRNERIARET “Mel

QO Hldo, EMiFE4ML, RBBRABLEEIERHSLFER, LFFTE=F
BARFEHERFH & FH (2008) —FRAFH 022325, AT, ERAHIKH.
“RRAARIMT RIBEEHREEAERELE EAE T REGAAR RALM, & ‘it
F” FAMRBIREMG KRR,

O Hldw, IMEREAFRRFERAG R, LXFTEHEREARERRFH
®F (2003) HRMFHE 192135, AERT, ERAAZRN “FLRALRMX
A" A B A F AT MR,

® i, EXHREATRLEERHDE, LXTHERIEARKREFH
&4 (2003) HRAFH 19213 5,

O B, AFAKFAYAIMARFEAN S TEARBKE LB LHE
BRFRREARYGE, LTTE—FHAARERRFH RS (2002) —F KW@
FH 83 F, £EEP, FRIAA, T “ER” Ak s (KA KME) ARA
ShALE GHREBRBH S A ¥ “EERAK” BT, BRESRAZEARLEALER
S e £5; Bk, RHRER,

@® SeeHarold Lloyd Corp. v. Witwer, 65 F. 2d 1 (9th Cir. 1933) ( “The ques-
tion really involved in such comparison is to ascertain the effect of the alleged infringing
play upon the public, that is, upon the average reasonable man. If an ordinary person
who has recently read the story sits through the presentation of the picture, if there had
been literary piracy of the story, he should detect that fact without any aid or sugges-
tion or critical analysis by others. The reaction of the public to the matter should be
spontaneous and immediate. ™)

See also Arnstein v. Porter, 154 F. 2d 464, 473 (2d Cir. N.Y. 1946) ( “[T] he
question, therefore, is whether defendant took from plaintiff’ s works so much of what
is pleasing to the ears of lay listeners, who comprise the audience for whom such popu-
lar music is composed, that defendant wrongfully appropriéted something which be-
longs to plaintiff. )
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7, AEEEPAHEENHBENRA B “MaE” Mkt
AR, VICAES, BETRIHET “MAME" HK e 4,
Bl “BA AR —MREE S T EZAR” (R “EEZR .
RIE, N “EEZR” WA, ZEEYRT F%LEFESMmE]
PEFIWT T .

BIR, =8N “HEZR” X MREERL LR, Wt
filhE “SERHEAMT. AL, AFEESAEEHRIER BT
K, vHE “SERRHEMARY MEEAR, EEX -#MRFEERN
EAEN, BfE, A3 “FEZR” X—EERSAIAL, 1T
WM BARE T “SERPEARRL” KIBTE FW b . “HR—d
E— R =ESRRE". BARTE, B2 a0 e 20 W s A1 & 2
BAFAE “SEREARRINRE” DR RIA I RFRBR 2L
EERGEAT TR “SEERE”., ¥TREREIEREE (XE
WA ) 5 107 R MR “WEERRE” PHE=HE. F
WHERRE RS ESHERTEHE “SSEREML”, mMEXE
A¥ELERNYER “WREREE” RAB “LHRHEM
7,0 FHEATLES “SREMMN” MEERTM “EEZR”
IR, BB (EEMAGE) 5 107 ZERFERASIHE
., THEEATXAE “SERHEMM” MIEA.

EHER—ZKNE, RILEENRPXMNEEEXZSHERE, BT
X FVERUR T RZ L RER B ST 2HEITE, 5 =FRHE
LT RiFp A ZPUE TR IF 8T . 36 B RAURUB 2 & Nimmer
HEMREGE NN, EEDRTLUS AU T RREAER: F
BtEFm {2 (Fragmented Literal Infringement) Fl1ZE-4M3E
FH {240 (Comprehensive Non — Literal Infringement)., i

® See, e. g, Amy Cohen, Masking Copyright Decision— making: The Mean-
inglessness of Substantial Similarity, 20 U. C. Davis L. Rev. 719, 728 (1987) .
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“FBEFEFRN BIEHEESSEEESZ EAEFEHAER

FJLFMFEE TER R BRMRIUES.® FTiE “GAtIEFm

BRI RiEwEER S EEERAFEFEMERMEM K, |

RPN i 5 RS AR Z A7 TE R G S5 H B SE ot P 2 AH [

BRI RAUES . @ Fltn, HEERBRBEAFREEERN

BARSCF, BRAPE T REEREMADMA. AWK RFH

RBRHRE . EWRERRIOEAM T =F1HSRILELE
BRI R HIRESR .

AN EITFSIAE RILE AR AR & )8, B
HHAE “KREFH”, AL, FAEEFMITET “8HEFER
NVFRTHOTERE” A “H8 ik AUF BR VP T ROYE R R 7 TET Y
&, THERILEENR R ZER, ZERRTEFENEERR
AT (direct liability ), TIA ¥ K EHEFERFIE (indirect lia-
bility) , AT “EEAURBUIEZFIIHIE” (damages) .,

&G, ACEREITRIFIAERILEIER. X TEENS
BOMEAVE M A 8 A AR SR E 5, AEXNEA]
SHAHATITHE . SRR BRI NENEN, X—EHEBRAR
PR E NS AUE AR P B E A RAGERTHEX R, FFE#EfT
TR AT .

@ See Nimmer on Copyright § 13.03
® See Nimmer on Copyright § 13.03
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B2 AEEERERD
Xﬂ'%!—-— “Ef@”

“BAEFEE /N (idea-expression dichotomy) J&FEAE
BURTHIEEAEN, EREARE X2 “EEBA R ER, MR
RIFEERRE”, WERYL, BR BE” HEREZEERUR
Z5h. Wi, BEAA-MERKN “BIL”, UTFELE, RE
EHRLHEZ “BE”, RaU—PEEAEHE “A” RILE
YERL, AFER B TERE “BERE MEN SHAERILH
NRICEEAHIER .

“RAERA T BN R R EEEEN, mHEZEER
0, (PEeANRILFIEZBELGE) (2010 FE1T) (LLTFRERK: (&
ERGE D)) BARBAWHMET; B2, TR EEERH EAIN
B. B, GHEVUERGRT RG] (2002) FEAKZHAIHE: “&
FMIXT A EAER R A IE B R4 B AR B AR A3
BAE T ESESCAEEE.” MH, RESME— RS EFRAR™
BUORZERXT “RBARRIX /MEN” FHXHE. B, (5R5HM
FHIHTRFEALEMYL ) (Agreement on Trade-Related Aspects of Intel-
lectual Property Rights , LAF&E#R “TRIPs #hil”) ZEIEE 2 K
. “BEENZEFERPEERN L FRE, MARTFESE,
2. BEFESEFEREAS .0 (RN ALS REY)

O A¥. “XiLGATT TRIPs il 9 &% 2 #eh&8id”, & (FHAAR) 1995 #
F38, F16 A . TRIPs il BAKXNAEE (FEMRE) £ 102 £ bHMATEM,
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EEREBEHIE RN R
% FHFERIRPNE— "B

(WIPO Copyright Treaty, WCT)® 5 — &35 /L.

MH, REGRRAREEZS A “BERE /BN /85
HIRMIRE. —SHRIAN, ERAERILEEDRP RN E
BN, ST “SERRMEAART. i, 7 “EMIRAaML. X
HIRARILEERASGR” (LFRERF “ (R EIFE™ #,
EEWE FRARER (LLFER “dea —Hpe” HRE,
“EHWTSCEERZ MR RB R LA, HEEXMMEM
MBS, M ER B E 1R & 2 B B T . @
HIRBAR AL s B EHARRERE R LR,
MRSREEEARIZRY “BE”. flin, “tREREAZLER
FRAFIFIL R L2 A RA R BENMULR” b, JLETHHE
RARERIAG: “EESURP N EARRERPHER. FRAE
B, MiAXeE8, HROIMEREIRERN; dF “BRAH
- ERAMEN AR SRR RARNFRMEETE, ®RBURFE
e, BERAARANRMNERE, YR TZEERFIER”,
HE AR REN.® B EEEHEEA “BRRE 4N,
HIEAH AR, MAZERE ML “LHREMMU”. B, &
“RREIRLF T AU RGRIEMS BIFE” (LUTFER: ‘&L
FHHRHED 1,0 JeER - PRHY. “EEPGEARPEIE
AR, EVERUABERE L Al A P 3LAE & B R Bk A B AR R
BFE. AEENEEN L, REEIAE CERETRD Xt (BA#
&) MREE . BRI

Q® 200743A68, PRARAGHERLREFRAREXFE I AFH,

O Fmifsi L. MRHBARLESERHS LIFER, LXTEZFEAR
FEREFHEE (2008) —FRAFH 022325,

O LTEKEHZLEAMANFLTEHGLARLAGEFERASE, LT
THMEARERREA RS (2004) #RMFH 4329 5,

©® $EEKM, http: //www. chinacourt. org/public/detail. php? id=155206.
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ZERBE F E R MR
F—F FEENHRPNR— "BE"

SRTAT, “RABRIA ) EMARE N RICE AR X
FEEMN, FrRFMAR B M “RIX” ZFZIEA EMW
RORBR. SR, Bk M A S 3R IE I O AT . 2
HIEHEE M, AR 2ABAZ AT “B8”, fr4
BRI YRR, BMERHES A &R et kA,
1£ % [H 1930 4E Nichols v. Universal Pictures Corporation & (L
TRk “BRARE” 9,0 WiEEE (Judge Learned Hand)
RET “EEMEMERRIL” (abstraction test), DIANKTE
Wi R T CEERE RN, sl EER, FF
SRAREIVE A, FEE BT BRI R R 5, #ENE
RERBE, MEREMBEEREILER ., mEsEHHER
BRSO X AR EVE SR BRI, AR, R
B—NE%. R, EXTZEEMBOBE LIRS, FE—-IE
APAMEER. WRELE, CFM™=8] (literary property)
MARERE . BN, REIVEE R AT LIHEBR A Al 2 W
B (his ‘ideas”) . AT, BR T RE, MM =BURGE K
Fit.”®

WARTEH 2, AR “ZEMEMIERRE” 45 % E AL
% B 5 “RE” BEWR R, Htas, REBREURT
UURBR T B SCFR AR . B AMEmERE LR AfMA

©® See Nichols v. Universal Pictures Corporation, 45 F. 2d 119 (2d Cir, 1930).

® See Nichols v. Universal Pictures Corporation, 45 F.2d 119, 121 (2d Cir.
1930) ( “Upon any work, and especially upon a play, a great number of patterns of in-
creasing generality will fit equally well, as more and more of the incident is left out.
The last may perhaps be no more than the most general statement of what the play is a-
bout, and at times might consist only of its title; but there is a point in this series of ab-
stractions where they are no longer protected, since otherwise the playwright could pre-
vent the use of his ideas, to which, apart from their expression, his property is never

extended. ” )
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