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Abstract

Maritime litigation is a special kind of rules of litigation,
especially the litigation jurisdiction of which is a rich and complicated
subject. In the field of international maritime litigation jurisdiction,
the coordination and settlements of the conflicts of jurisdiction is vital
to the uniform of the international maritime law. This article, starting
from the historical source of maritime litigation jurisdiction, amply
introduces the conception, category and legal characteristics of
maritime litigation jurisdiction, points out the conflicts and
settlements of international maritime litigation jurisdiction,
demonstrates the maritime litigation jurisdiction in International
Conventions, European Union, China and Korea, and emphatically
analyzes rules of jurisdiction clauses of bill of lading and maritime
litigation jurisdiction on the ship-owner’s limitation cases which are
the specific solutions on maritime litigation jurisdiction in Chinese
laws; then, aiming at defects existing in maritime litigation
jurisdiction of China, puts forward corresponding suggestions to
improve the rules of maritime litigation jurisdiction for China.

Chapter 1  Introduction. This chapter involves the objective,
scope and method of the research. The objective is as follows: the
rules of maritime litigation are special and important legal rules. But
they are rarely referred to in international conventions and are
undound in many countries including China. The author, as a judge
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engaging in maritime trial, decides to research maritime litigation
jurisdiction rules due to his confusion of it in judicial practice. This
article involves the history, conception, category and legal
characteristics of maritime litigation jurisdiction, relative rules
concerning jurisdiction of maritime litigation in international
conventions and laws all over the world, conflicts and settlements of
international maritime litigation jurisdiction and measures for
improvement of jurisdiction rules of China. This article, firstly
lengthways compares the internal development of rules of maritime
litigation jurisdiction system and secondly breadthwise compares the
maritime litigation jurisdiction rules of China with relative rules in
international conventions and other countries. In addition, as a judge
engaging in jurisdictional practice, the author also adopts the way of
combination of theory and practice.

Chapter 2 General Theory of Maritime Litigation Jurisdiction.
This chapter firstly demonstrates the overview of maritime litigation
jurisdiction. It introduces the definition, origin and historical
development, jurisdictional scope of maritime litigation jurisdiction.
Then it sets forth the category and legal characteristics of maritime
litigation jurisdiction. This chapter secondly discusses maritime
litigation jurisdiction involving foreign elements. It analyzes the fact
basis and legislative authority of performance of maritime litigation
jurisdiction involving foreign elements, the reasons for conflict of
maritime litigation jurisdiction involving foreign elements and from
aspects of legislation and judicature, points out the principles and
ways of solving the conflict of maritime litigation jurisdiction
involving foreign elements.

Chapter 3 Comparative Analysis of Maritime Litigation
Jurisdiction. This chapter demonstrates maritime litigation jurisdiction
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in International Conventions, European Union ( hereinafter referred to
as “EU” ), China and Korea in detail and compares with each other
by combination of their own characteristics. In the rules maritime
litigation jurisdiction in International Conventions, it introduces the
importance of maritime litigation jurisdiction in procedural justice,
International Conventions concerning legal rules of maritime litigation
jurisdiction and the application of International Conventions
concerning maritime litigation jurisdiction in China. In maritime
jurisdiction rules of EU, it demonstrates the concept and
characteristics, the legal basis and the legal meaning of research of
maritime litigation jurisdiction of EU. As for the introduction of
maritime litigation jurisdiction in Korea and China, it analyzes the
connective elements for confirmation of domestic maritime
Jurisdiction by Korea and foundational principles and litigant logos of
maritime jurisdiction exercised by Korea, which are all from aspect of
the domestic maritime jurisdiction and maritime jurisdiction involving
foreign elements, introduces the domestic structure of maritime
jurisdiction in China including legal jurisdiction, jurisdiction by
order, exclusive jurisdiction and agreed jurisdiction, legal basis and
legal system of the maritime jurisdiction involving foreign elements.
At last, it conducts a summary of comparative analysis on maritime
litigation jurisdiction between International Conventions and China,
between European Union and China and between Korea and China.
Chapter 4  Specific Solutions on Maritime Litigation Jurisdiction
in Chinese Laws Rules of Jurisdictional Clauses of Bill of Lading
and Maritime Litigation Jurisdiction on the Ship-owner’s Global

Limitation Cases. This chapter, with reference to maritime litigation
Jurisdictional clauses of bill of lading,analyzes the characteristics of it
in nomology, sets forth its effectiveness from the aspects of legal rules
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and formal condition and shows the comprehension and cognizance of
America,Japan, Korea and China to it. In demonstration of maritime
litigation jurisdiction on the ship-owner’s global limitation cases, it
firstly demonstrates the legal meaning of maritime litigation
jurisdiction on the ship-owner’s global limitation, maritime litigation
jurisdiction on the ship-owner’s global limitation in pollution by ship
and collision cases and the relationship of maritime litigation
jurisdiction on the ship-owner’s global limitation and Forum Non
Conveniens. Then, it analyzes the concept, origin and development,
application, comment, and the judicial practice of Forum Non
Conveniens in China.

Chapter 5 Conclusions and Suggestions. In demonstration of
conclusions, this chapter, with combination of the internal
characteristics and developmental situation of maritime litigation
jurisdiction , points out that the maritime litigation jurisdiction rules of
China need further improvement to meet the new demands to
maritime litigation jurisdiction. In demonstration of suggestions, this
article advises that China should try their best to establish the rules of
maritime litigation consistent with international conventions and
customs and realize the uniform of maritime litigation jurisdiction
through special and centralized jurisdiction to maritime litigation,
respect of the agreed jurisdiction of the parties and establishment of

the relative rules.
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Chapter 1 Introduction 1

Chapter 1 Introduction

1.1 Purpose of the Study

Basing on the achievements obtained over the past centuries and
with the economic internationalization and fast increasing international
trade and rapidly developing science & technology, ocean
transportation and other ocean-related activities are increasing day by
day. China is an important ocean state. She has about 18,000 km
coastal line and exercises jurisdiction of different degrees over a large
ocean area. China-related international investment and trade are
developing at an astonishing speed, and ocean transportation is
becoming more and more important in China. The Republic of Korea
( hereinafter referred to as “Korea” )is a friendly neighbor of China.
Since the establishment of formal diplomatic relationship between the
two countries , the bilateral trade and investment has increased at an
astonishing speed, and therefore there are more and more cases
concerning the two countries. It is very necessary to conduct a
comparative study on the legal regimes of these two countries.

Settlement methods of conflicts of the special law are usually
paid more attention, and the legal conflicts of the maritime law in
many countries are of the same. It seems that there’s never more
attention paid to the uniform problems of a legal region than that of

the internationalization of the maritime law. Development from the
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Hague Rules in 1924 to Hague-Visby Rules in 1968 and Hamburg
Rules in 1978 promotes the maritime law to incline to the limited
uniformity. Besides, activities of government organizations ( such as
International Maritime Organization, IMO for short ) and non-
government organizations ( such as Committee Maritime
International, CMI for short) further promotes the uniform trend of
maritime rules.(!) While the endeavor and headway to uniformity is
not obvious as to the procedural jurisdictional problems of maritime
litigation. Jurisdictional problems of maritime litigation in many
international conventions of the maritime private international law are
rare, and even the Convention on the Foreign Judgment and
Jurisdiction in Civil and Commercial Matters ( Draft) also excludes
the application to the maritime issues.!?) It’s a long way before
maritime litigation jurisdiction establishes its status in the civil
litigation jurisdiction and obtains its independence.

China maintains a large fleet of ships. She is also a state with a
large quantity of cargoes, so she is concerned with the protection of

interests of cargo-owners t00.(?J In order to balance the interests of

(1) Committee Maritime International, since established in 1897, has successively
formulated some international conventions and customs of maritime including international
conventions concerning some laws and rules for unification of the bill of lading, the York-
Antwerp Rules, International Regulation for Preventing Collisions at Sea, International
Convention on Salvage, International Convention on Civil Liability or Oil Pollution Damage and
so on. The 37th Singapore session made the unification of the Transport Law as its major object,
which prepared for the daft of uniform rules of the International Transport Law.

(2] This convention applies only to the civil and commercial affairs, the conception of
which though is not confirmed,, it excludes maritime affairs in consideration of the special affairs
shall be governed by the special conventions.

(3] In China,about 90% of import and export cargoes are transported by sea. Refer to: Li
Hai, A Study on Property Rights over Ships, Beijing: Law Publishing House 2002 ,p. 336.
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ship-owners and cargo-owners and keep pace with related
international conventions,China is perfecting step by step her rules in
the field of maritime litigation jurisdiction. As for the legislation and
judicature, it is comparatively comprehensive in China, where the
Some Rules of the Supreme People’s Court on the Scope for Maritime
Courts to Accept Cases pinpoints the division of the work between the
maritime court and local court and the realization of the exclusive
jurisdiction of the maritime litigation in the form of the judicial
interpretation. In 1999, China enacted Maritime Special Procedure
Law, one important content of which is about maritime litigation
jurisdiction. In the course of legislation perfection, Chinese maritime
judicial practice is getting richer and richer. In China, ten maritime
courts have been established in major port cities along the coast and
along the Changjiang River.(4] Many special maritime judges are
dealing with maritime cases the number of which is increasing at an
annual speed of about 30% . According to statistics ,Chinese maritime
courts have dealt with more than 60,000 maritime cases, one-third of
which are foreign-related. The object of Chinese maritime court
system is to form a maritime judicial center in Asia-Pacific region.(5]
In China, a legal regime concerning maritime litigation jurisdiction
with Chinese characteristics has been established. Now the Chinese
law and practice have developed a lot, but this doesn’ t mean that
there are no problems or no room for perfection. On the contrary , seen

(4] These ten Chinese maritime courts are: Dalian Maritime Court, Tianjin Maritime
Court, Qingdao Maritime Court, Shanghai Maritime Court, Wuhan Maritime Court, Ningbo
Maritime Court, Xiamen Maritime Court, Guangzhou Maritime Court, Haikou Maritime Court,
Beihai Maritime Court.

(5) See:lJin Zheng-jia, Appraisal and Analysis of Typical Chinese Maritime Cases,
Beijing : Law Publishing House, 1998, preface.
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from the perspective of comparative law and judged according to
practice, both Chinese law and judicial practice should be revalued
and perfected.

In view of above background,I think it is meaningful to study the
legal issues of maritime litigation jurisdiction. The reason is that
maritime litigation jurisdiction is a worldwide issue, an issue
concerning balance of interests of different states and different civil
principles. As a judge engaging in maritime and commercial trial
involving foreign elements, ] have gone through too many confusion
and lessons in process of handling the maritime cases.(6)1 have been
very interested in this study and I get much courage from my supervising
professor Dae Chung. In this paper,1 want to focus on the Chinese laws
and practice in respect of maritime litigation jurisdiction and, through
mainly comparing with relative rules in international conventions and
other countries,try to conduct a thorough and deep comparative study on
maritime litigation jurisdiction and to propose possible programs for
perfecting legislation and judicial practice of China.

1.2 Scope of the Study

In order to accomplish the above-mentioned purpose , after deeply

(6] The author,in 1998, worked in Yantai Courtroom of Qingdao Maritime Court and
processed a lot of maritime cases;in 2001, was redeployed to maritime courtroom of Qingdao
Maritime Court and specially took charge of the trial of maritime cases; in 2002, joined in * the
maritime judges following ships to practice” project organized by the Supreme Court of China
and the Ministry of Communications and had been to dozens of countries ; during 2003 to 2004,
engaged in investigation and studying of the establishment of sending courts of PRC;in 2005,
was reemployed to the Superior Court of Shandong Province and took charge of the trial of

maritime cases and business cases involving foreign affairs.
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thinking ,I decide to include the following contents in this paper.

(1) General Theory of Maritime Litigation Jurisdiction.

In this part, I firstly demonstrate the overview of maritime
litigation jurisdiction, introduce the definition, origin and historical
development, jurisdictional scope and the category and legal
characteristics of maritime litigation jurisdiction. Then, I analyze
maritime litigation jurisdiction involving foreign elements,discuss the
fact basis and legislative authority of performance of maritime
litigation jurisdiction involving foreign elements, construe the reasons
for conflict of maritime litigation jurisdiction involving foreign
elements, point out the principles and ways of solving the conflict of
maritime litigation jurisdiction involving foreign elements.

(2)Comparative Analysis of Maritime Litigation Jurisdiction.

I demonstrate maritime litigation jurisdiction in International
Conventions,, European Union ( hereinafter referred to as “EU") ,
China and Korea in detail and compare with each other by
combination of their own characteristic. In maritime litigation
jurisdiction in International Conventions, I emphatically introduce
maritime litigation jurisdiction over arrest of ships, maritime
jurisdiction rules of ship pollution and collision. In maritime litigation
jurisdiction in EU,I demonstrate the concept,characteristics and legal
basis of maritime litigation jurisdiction of EU. As for the introduction
of maritime litigation jurisdiction in Korea and China,I analyze the
connective elements for confirmation of domestic maritime
jurisdiction by Korea and foundational principles and litigant logos of
maritime jurisdiction exercised by Korea, which are all from aspect of
the domestic maritime jurisdiction and maritime jurisdiction involving
foreign elements, introduce the domestic structure of maritime

jurisdiction in China including legal jurisdiction, jurisdiction by order,
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exclusive jurisdiction and agreed jurisdiction, legal basis and legal
system of the maritime jurisdiction involving foreign elements. At
last, I conduct a summary of comparative analysis on maritime
litigation jurisdiction between International Conventions and China,
between European Union and China and between Korea and China.
(3 ) Analyze Specific Solutions on Maritime Litigation
Rules of Jurisdiction Clauses of Bill

Jurisdiction in Chinese Laws
of Lading and Maritime Litigation Jurisdiction on Ship-owner’s
Global Limitation Cases.

With reference to maritime litigation jurisdictional clauses of bill
of lading,I analyze the characteristics of it in nomology, set forth its
effectiveness from the aspect of legal rules and formal conditions and
show the comprehension and cognizance of China to it. In
demonstration of maritime litigation jurisdiction on ship-owner’s
global limitation cases, I introduce maritime litigation jurisdiction on
ship-owner’s global limitation in pollution by ship and collision
cases, demonstrate the concept, origin and development, application,
comment and analysis, influence and the judicial practice of Forum
Non Conveniens in China.

(4) Conclusions and Suggestions.

At the end of this paper,] summarize the contents discussed and
give some suggestions for perfecting laws and practice of China. In
demonstration of conclusions, with combination of the internal
characteristic and developmental situation of maritime litigation
jurisdiction, I point out that the maritime litigation jurisdiction rules of
China need further improvement to meet the new demands to
maritime litigation jurisdiction. In demonstration of suggestions, I
advise that China should try its best to establish the rules of maritime
litigation jurisdiction consistent with international conventions and



