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Chapter One

- Introductio

/;E I. Concept of law

Law is a set of rules, created by the state, binding within its jurisdiction and
enforced with the authority of the state through the use of sanction.

Understanding of the concept:

Rules: Rules exist everywhere in human society, because there is no absolute
freedom in the world. Rules are commands aimed at regulating behaviour, but not
thoughts. Our thoughts enjoy absolute freedom. Carl Marx said, “In law, I don’t
exist at all except for my behaviour.” Rules tell us what we can and cannot do. Our
family has family rules, and our school has school rules. All laws are rules, but not
vice versa.

Created by the state: Parliament is responsible for creating most of the law
applicable in the UK. Such law is contained in Acts of Parliament or statutes. In
China, the People’s Congress has the power to create law.

Jurisdiction of the state: The law of any country is binding only within its
territory.

Enforcement: Law is doomed to be meaningless without the enforcement of
state power. A state’s three machines (army, police and prison) help the state to
enforce its law. ,

International business law, the usual subject for the students majoring in
business, generally covers contract law, the law for the international trading of
goods, company law, negotiable instrument law, maritime law, insurance law, law of
international technology transfer, industrial property law, international investment
law, international financial law, international tax law and law of international
dispute settlement.
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1L Classifications of law

Law may be classified in many ways. The three chief traditional classifications

are as follows.

1. Substantive law and procedural law _

The former one prescribes norms of conduct, that is, it prescribes how a person
ought to act under certain circumstances, or how a dispute ought to be decided. The
great majority of laws are of this type.

The latter deals with the methods or techniques of applying the substantive law.
It concerns the rules that courts must follow as a trial and appeals proceed. It
includes: civil procedure, criminal procedure and administrative procedure. It
provides the rules of jurisdiction of courts, the form of papers, the form of the
pleadings, the proofs of disputed facts, the rules to guide courts and juries in
arriving at decisions, the mode of appeal or review of a higher court.

2, Civil law and criminal law

Most law is civil. It deals with the ordinary affairs of individuals and
prescribes patterns of conduct between them, looking to the avoidance or settlement
of their private disputes. The civil courts are designed to compensate people who
have been injured by others.

Criminal law deals with antisocial behavior of individuals in which the state
has an interest. A criminal proceeding is brought by the state against the accused,
seeking to enforce penalties against him. These penalties may be in the form of
fines, imprisonment or even death. The criminal courts are designed to punish
people who have committed a crime.

The same set of conduct may give rise to both a civil and a criminal suit. For
instance, if by reason of his gross negligence a car driver runs over and kills a
pedestrian, he may be prosecuted by the state for manslaughter. He may also be
sued for damages by the relatives of the deceased.

3. Public law and private law

Public law deals with the rules prescribing the conduct of government officials
or the relationship between a citizen and his government. Public law generally
covers:

(1) Constitutional law: the mode of organization of government, the obligation
of government officers, the limitations on the powers of the government, the
protection of human rights and the election of political representatives. Constitution
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is the fundamental law of any state.

(2) International law: laws that govern the conduct of independent nations in
their relationships with one another. Public international law concerns relationships
between sovereign nations.

(3) Administrative law: functions of government boards, bureaus and to review
the decisions of government agencies.

(4) Criminal law.

Private law:

Tort law, contract law, company law, partnership law, family law, intellectual

property law and corporate law, etc.

In today’s world, different countries may have quite different legal systems.
Generally speaking, there are two legal systems: Continental legal system (Civil

law system) and Anglo-American legal system (Common law system).

1. Civil law system

Civil law system established in continental Europe is based on a
comprehensive code. Civil law took shape in the thirteenth century in Western
Europe, with German law and French law being its representatives. Civil law came
from the Roman tradition and was codified in the sixth century in the Justinian
Code. Roman law refers to all the laws in the slavery period of the Roman state,
from 600 B.C. to 565 A.D. The most important statute laws are “Twelve Tables”
and “Justinian Code.”

Some well-known remarks on Roman law reflect its position in legal history:

(1) Engels: The Roman law is so perfect that we, the modern men, can hardly
modify it substantially.

(2) Inhering (1818—1892, a German): The Romans conquered the world for
three times: religion, force and law. And the law conquer lasts the longest.

(3) Well-known English: Rome is the first nation in history that ruled with law.

In the eighteenth century, France codified the law into a civil, commercial,
penal, civil procedure and criminal procedure code. Other European countries such
as Germany and Switzerland followed with a codification of their laws. The colony
of Africa, Asia and Latin America spread the civil law system. However, some
countries such as Japan, China simply adopted law based upon the civil law model.
The characteristics of civil law are:
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(1) To emphasize the importance of written law.

1) All civil law countries divide their laws into public law and private law.

2) Comprehensive codes are made.

(2) Cases are not binding on later judgments.

2. Common law system

Common law system, represented by English law, is composed of four parts:
case law, equity law, statute and EU rules.

Case law: Common law is called Judge-made law, evolving through case
precedents. It originated in the Norman Conquest®, which took place in 1066. After
the Normans conquered England, the Anglo-Norman sent their judges on a tour all
over the country to try cases. The King’s judges then made their decisions by
relying on the traditions and conventions of the Anglo-Saxéns. In doing this, their
verdicts in dealing with specific cases have been regarded as precedents by law
courts. The doctrine of judicial precedent holds that judges in lower courts are
absolutely bound to follow decisions previously made in higher courts.

In this way Common law system is established in England and its former
colonies, such as the USA, Canada, Australia, India, Singapore, Malaysia, Pakistan
and New Zealand. '

The doctrine of precedent (also known as stare decisis) provides that a judge or
magistrate is bound by (must follow) an earlier case decision of another court if:

(1) that court is a higher court in the same hierarchy as the lower court; and

(2) the facts of the case before the higher court are the same as or very similar
to those involved in the lower court case.

Judges or magistrates are not bound by decisions regarding the same or similar
facts by another court if the decisions were made:

(1) outside their hierarchy;

(2) at the same level;

(3) below their level.

Besides, judges are free to make use of these non-binding decisions that are
known as persuasive precedents. '

The disadvantages of the system of precedent:

(1) The system of precedent does mean that English law is-very bulky. There
are hundreds of thousands of precedents and it can be very hard for a lawyer to find
the law he is looking for.

(2) Precedent suffers from another disadvantage, and that is, bad decisions can

4
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live on for a very long time. If a bad decision was made, then it could be changed
only by Parliament, which was generally far too busy to interfere unless grave
injustice was being caused.

The disadvantages of the system of precedent are outweighed by two major
advantages:

(1) The device of distinguishing a case means that the system of precedent is
not entirely rigid. A judge who is lower down the hierarchy can refuse to follow a
precedent by distinguishing it on its facts. This means that the judge will say that
the facts of the case he is considering are materially different from the facts of the
case by which he appears to be bound. This device of distinguishing gives a degree
of flexibility to the system of precedent.

(2) The second and more important advantage of precedent is that it causes
high quality decisions to be applied in all courts. These decisions can then be
applied by much busier and less experienced lower court judges, who do not have to
consider whether the legal principles behind the decisions are right or wrong.

Equity law: Equity law might be regarded as a supplementary means to deal
with cases not covered by Common law. Justice is administered through a separate
court—the Court of Chancery. Common law system requires that a person who
wants to make a claim to the court have a “writ” from Chancellor. But the
“Provisions of Oxford” (1258) prohibited the creation of new writs. The king
ordered the Chancellor to-hear new cases, and the Chancellor has the right to ignore
the Common law, and hear the cases in accordance with the principle of fairness
and justice. Thus the equity law appeared.-One distinctive feature is the absence of
jury, and a more flexible procedure. While the law courts were generally restricted
to the award of money damages as relief, the Court of Chancery could issue an
injunction, forbidding specified acts in order to prevent further injury. Or it could
decree specific performance, ordering performance of an obligation. A defendant
who disobeyed could be punished by fine or imprisonment for contempt of court.

Statutes and EU rules: There is no doubt that, in theory,. statute is the
strongest source of law. However, we shall shortly see that in practice even the
power of a statute can be subject to EU law or subject to another very important
statute, the Human Rights Act 1998, for instance. The UK joined the EU® in 1973.
The UK Parliament passed the European Communities Act 1972. Under this statute
the UK agreed to apply EU law in UK courts. It was also agreed that if there was
any conflict between EU law and UK domestic law, then the EU law would prevail.
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It is possible that eventually it will come to replace English law.-

[/ 1. Resolving legal disputes

This topic explains the institutions and processes about the resolution of legal
disputes. It aims to give an overview of the workings of the legal system, and the
court structure and the procedures by which a civil action may be brought. The

great majority of civil disputes are settled by private agreements assisted by an
arbitrator. If a private agreement fails to be made, litigation or suit has to be the

unwilling choice.

Civil litigation procedures

(1) A lawsuit is begun by filing a document known as a “statement of claim” or
“complaint” with the court. The complaint is normally prepared by the claimant’s
attorney and states the facts of the matter being complained about and the nature of
the damages being claimed by the claimant. E.g. If the claimant believes that the
other party has breached a contract, the claimant will describe the contract and the
reasons why the claimant believes that the other party has breached the contract and
the amount of damages which was caused by the breach.

(2) When the complaint is filed in the court, the clerk of the court issues a
“summon” to notify the defendant that a complaint has been filed against him and
that he should file a response to the complaint with the court. The complaint is sent
to the defendant together with the summons. The defendant’s lawyer will read it,
consider the legal position and draw up the “defense.” This is an answer to the
statement of claim and sets out the defendant’s point of view.

:(3) Preparations will then be made for the trial. The case is allocated to the
relevant track. :

(4) The interlocutory stages. This is the period between issue of claim and
hearing when detailed preparations for the hearing are made. At this time there may
also be requests for information, disclosure and the issue of interlocutory injunction.

1) Request for information: One party may require the other to provide further
clarification of the particulars of his claim or defense.

2) Disclosure: The documentary evidence must be made available to the other
party at this stage. Surprise attack on evidence is forbidden.

3) Issue of interlocutory injunctions: Injunctions are orders from the court
which may stop the defendant from doing something or require him to do
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something. A Freezing Injunction may be required to prevent the defendant from

transferring his assets abroad or concealing them so as to avoid compensating the
claimant. An injunction may be to prevent the defendant from causing or continuing
to cause serious damage to the claimant prior to the court hearing.

(5) The trial of the case. In court, the task of each lawyer is to do two things:
He must seek to convince the court that his version of the facts is the correct one,
and he must try to persuade the court that his version of law to be applied to those
facts is correct. He establishes his version of the facts by calling witnesses of his
own and by cross-examining the witnesses of the other side. If the arguments
presented by one side are only slightly better than those of the other, this will be
sufficient to secure success.

The English system of trial is adversarial, which is characterized by “silent
judges, fighting parties.” This means that the lawyers on either side are adversaries,
who fight against each other trying to win judgment for their clients. The judge
supervises the battle between the lawyers, but does not take part. Most other
countries have an inquisitorial system of trial, where the judge is the inquisitor,
determined to discover the truth. A French examining magistrate, for example, has
enormous powers. He takes over the investigation of a criminal case from the police
and can interrogate witnesses. He can also compel witnesses to give evidence.
When a French case reaches court, it is often all but decided. By contrast, no one
can ever be certain of the outcome of an English trial. The lawyers will fight each
other on the day and either side might win.

(6) Executing the judgment. A claimant who is successful at trial has won a
major battle but not the war. If awarded damages, the claimant has the status of a
judgment creditor, but this does not in itself compel the defendant to pay—the
claimant may have to return to the court to take steps to enforce the judgment. This
may be done in any of the following ways:

1) A writ of fieri facias: The claimant is entitled to seize goods of the value of
the debt from the defendant’s premises.

2) A charging order: This prevents the defendant from disposing of any assets.

3) Attachment of earnings: The defendant’s employer may be required to pay a
proportion of the defendant’s earnings to the claimant.

4) A garnishee order: This enables the claimant to gain control of funds
belonging to the defendant but held by a third party (bank).
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Alternative dispute resolution

Taking a case through the courts may be costly and difficult, a happier
outcome may be achieved by using an alternative method of dispute resolution. The
following strategies are:

1. Arbitration

Arbitration is a process of resolving a dispute or a grievance outside a court
system by presenting it for decision to an impartial third party. The parties
voluntarily submit their dispute to a third party and agree to be bound by the
resulting decision. Both sides in the dispute usually must agree in advance to the
choice of arbitrator and certify that they will abide by the arbitrator’s decision.

In medieval Europe arbitration was used to settle disputes between merchants.
It is now commonly used in comrhercial, labour-management, consumer disputes
and international disputes. Disputes of contract and property can be arbitrated. Such
disputes as marriage, adoption, custody, inheritance and administration cannot be
arbitrated.

Many disputes arise out of contracts, particularly contracts of insurance and
partnership contracts, and very often the parties to such contracts agree with one
another that they will not take any dispute to court. They agree instead to arrange
for somebody with the appropriate type of business experience to take the place of a
court. Each party chooses an arbitrator and the two parties jointly appoint an
arbitration chairman. This chairman may be a lawyer or a judge from the ordinary
court system. Any person acceptable to the parties may act as their arbitrator. In
practice they will tend to choose somebody with skill and experience in the relevant
field. Cases regarding disputes, which by agreement between the parties shall be
decided by arbitration, shall be dismissed by courts of law. In the contract, term of
arbitration must be included: the name of the institution of arbitration must be
clarified.

Advantages of arbitration:

(1) It ensures privacy for the parties.

(2) Problems will be solved relatively cheaply, speedily, more conveniently.

(3) One arbitration is final—once a decision has been reached, there is no
further appeal process.

(4) The arbitrators’ expertise in the business field enables them to understand
the issues.

K 8



