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ABSTRACT

ABSTRACT

A patent right is an exclusive right conferred by law for a
patentee’s patented technology, to which anti-monopoly law won’t be
applied even if it entails restriction on market competition within cer-
tain scope. Meanwhile, they share the same goals in promoting innova-
tion and enhancing consumer welfare, but conflicts between them are
also inevitable in the ways to achieve the goals. When a patent right
conducted abusively, improperly doing harm to others or public inter-
ests, resulting or likely resulting in illegal restrictions of competition,
all of which go against the social purpose or spirit of creating patent
rights, it is necessary for the application of anti-monopoly law to the a-
busive conducts. .

The abuse of patent rights involves patent rights conducted abu-
sively in subjective intent and fault. The goal of the regulation of anti-
monopoly law for the exercise of patent rights is to achieve balance be-
tween patent right protection and free competition, stimulate innova-
tion and enhance consumers’ maximum welfare as well. In the cases of
the USA and EU, specific regulations or guides to the license of IP
rights (Patent Rights) are formulated based on their basic anti-mo-
nopoly laws.

Market power is the key element to judge whether there exists il-
legal monopoly, but it does not always imply monopoly power or mar-

ket domination position that connotes great market power. There are

) S



ERBTER RZEZAH
ABSTRACT

two main opinions concerning the relationship between patent rights
and market power. One view is that patent rights can be presumed to
have market power, but the others don’t agree with this presumption,
they argue that patent rights should be treated as common property
rights. In my view, each of them has its own one-sidedness. All the
other identical or substitutionary technologies or products, competing
with the patented technology or product, may be excluded objectively
from the relevant market due to the granted terms of a patent, the es-
sentiality of exclusive rights and the application of the doctrine of e-
quivalents in patent infringement, therefore, in order to better balance
interests between patentees and the public, patent rights are required
to raise a “rebuttable presumption” of market power in the application
of anti-monopoly law, which means patentees are presumed to have
the common but not the great market power arising from the patent
rights, and they are permitted to produce evidences to prove they do
not own the market power in anti-monopoly law.

A patentee’s refusal to deal or license is not only the embodiment
of freedom of contract but also the inherent requirements of exclusive
patent rights. For all the rights are created for some social purpose,
any right has its relativity, including patent rights, as one form of
property rights. However, when the patented technologies or products
refused to deal or license by a market-dominating patentee constitute
“essential facilities” , the refusal can’t be immune from anti-monopoly
law because of its anticompetitive effects. Refusal to deal is important
for a patentee to exercise his patent right, therefore, “no proper rea-
son” shouldn’t be regarded as one of the constitutive requirements for

illegal refusal to deal in China’s Anti-monopoly Law.
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ABSTRACT

Patent tying arrangements include the tying in common sense and
the packaged tying. The negative effects of patent tying conducts are
the possible foreclosure on the market competition of the tied prod-
ucts, and therefore, harming consumer welfare. In addition, tying may
lead to the procompetitive effects, by reducing transaction costs and
enhancing consumer welfare. Accordingly, the rule of reason, instead
of “the per se unlawful” should be adopted concerning the regulation
of anti-monopoly law on the tying conducts. The provision of “the per
se unlawful” is inttoduced in China laws and regulations, such as
Contract Law, to analyze tying arrangements in the licensed technolo-
gies, which is not conducive for tying arrangements to play their posi-
tive role.

In the perspective of the regulation of anti-monopoly law, tying
arrangements are considered as an abuse of a patentee’s market domi-
nant position and an illegally restrictive competition agree-
ments. Relevant provisions should be adopted in China Anti-monopoly
Law to regulate the tying arrangements conducted by the patentees who
have no market-dominating position. Tying arrangements are regarded
illegal when the patentees have certain market power or in a market-
dominating position in relevant markets, and the market competition
has been or potentially been impeded by the patent tying arrangements
with no proper reason or any efficiencies. Packaged licenses of paten-
ted technologies are different from the common tying in their connota-
tions, distinguishing tying products from tied products, and their
effects on competition. All of these characteristics of packaged licen-
ses, especially the pro-competitive effects, should be considered in

the analysis of anti-monopoly law.
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ABSTRACT

Patent pools are effective means used to respond to a patent
thicket, which have positive significance in mitigating royalty stacking
problems, minimizing litigation risks and costs, clearing blocking pa-
tents, but they are also considered potentially anti-competitive as re-
stricting competition on relevant markets. For technology markets,
competition may be restricted by patent pools containing substitution-
ary or invalid patents. For product markets, patent pools can place re-
strictions on competition in fixed price, restricting production, resale
price maintenance, exclusive license, aggressive pricing for royalties,
discriminatory royalties, etc. For innovation markets, the restrictions
on competition focus on the hindering brought by exclusive grant-back
clauses on innovation.

The regulation of anti-monopoly law on patent pools should focus
on whether “essential” patents are combined. The rule of reason
should be applied to analyze patent pools and licenses in view of the
likely efficiencies promoted by them, but it hasn’t been adopted in
China’s Contract Law and other laws to analyze its regulation on grant-
back clauses. So some regulations of relative law on ( Patent pools)
technology licenses should be perfected.

The integration of standards and patent technologies can not only
promote technology innovation and produce the social value of new
technologies, but also make patentees acquire some inherent market
power beyond the patent rights through the standard-setting and charge
excessive royalties, 1. e. hold-up which can restrict competition and
harm consumer welfare. In order to mitigate a patentee’s holdup by de-
manding high royalties after collaboratively setting standards are set,

some related patent policies have been formulated by standard setting
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organizations, including a patentee’s disclosure rules, licensing rules,
and ex ante licensing negotiation rules. Considering the imperfection of
contract law and patent law applied to regulate the violation of the pa-
tent policies, it is necessary to put hold up under regulation of anti-
monopoly law.

The misrepresentation of violating the disclosure rules denote the
patentee’s intention of monopolying relevant technology markets and

“

excluding the rivals, which may constitute the “attempted monopoly”
in anti-monopoly law. During standard-setting, the patentee’s violation
of the licensing rules may harm the competition in relevant technology
markets, constituting the “attempted monopoly. ” After standard-set-
ting, the patentee’s violation of the licensing rules charging royalty
may constitute an abuse of dominant position. The patentee’s violation
of the ex ante licensing negotiation rules may constitute the price-fix-
ing, an abuse of dominant position, etc. Under anti-monopoly law, the
rule of reason should be applied to analyze the patentee’s violation of
the patent policies. China Anti-monopoly Law should treat some fraud
conducts, for example, violation of the disclosure rules as one type of
illegal monopoly, 1. e. attempted monopoly.

For the benefit of keeping a reasonable balance between the pro-
tection of patent rights and the maintenance of free competition, en-
hancing consumer welfare, a anti-monopoly law system should be es-
tablished in China, by combining the ripe experience and practices of
US and EU with our current national technology level, to perfect the

regulation of the exercise of patent rights by anti-monopoly law.
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