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" Just ‘before the outbreak of World War I in 1914, the
author was invited by the I;_aw Faculty of the University of
Zurich, Switzerland, to deliver a series of lectures on the
outlines of Anglo-American Iaw' and procedure. The lectures,
although originally written in English, had to be. delivered
in the German language. After the bublication,of the lectures,
a number of French jurists suggested to the author that it
would be of great value to have the lectures published in
French as a work of comparison with the law and legislation
of countries of the Continent of Europe. Accordingly, in 1924,
the author published a greatly enlarged edition in the French
language under the title: ‘‘Principes de Droit Angio-Ame-
ricain-Droit Prive et Procedure,” 'The French tranaslation was,
made in collaboration with the author, by Professor Max
Petitpierre of Neuchatel, Switzerland, who has since become
a member of the Federal .Council of S;vitzerland, the supreme
executive authority of that country. _ :

. It was with honor and plgasmjé fhat I learned of the
plan of Profess(.)r T. P. Tcheng to translate my work into
{1)



Chinese with notes of his own, as an aid in the instruction
of Chinese students in the universities where Anglo-American
law had been made a regular course of study.

As the book was originally prepared for the needs of
students familiar with the civil law of the countries of
Continental Europe, I endeavored to present the material
under the various headings customarily followed in the
instruction of modern civil Roman law. This proved perfectly
practicable because English law in its inception used much
of the language of the Norman Roman law.

Furthermore, the author's experience while teaching
certain branches of the law at Columbia University in the
City of New York had occasion to observe that Chinese
students proved quite adept at absorbing the principles of
Anglo-American law. Indeed, he remembers having as one
of his students the present Chinese Ambassador to the United
States.

When the American colonies secured their independence
from the mother country, the new republic of the United
States retained the English legal system as an essential part
of its system of government. That which was most charae-
teristic of English law was enhanced in importance rather

& &



than diminished by.its acceptance and development in Ame-
rica. What was this - characteristic guaﬁty? It was the
gsupremacy of law itself over every other power. As early
as the 18th ecentury, Bracton said: “The King himself
ought not to be subject to any man, but .he ought to be
subject to God and the law, since law makes the King”.
Later, in the 17th certary, Chief Justice Coke said to King
James: “The King in his own person cannot adjudge any
case, either criminal or. betwixt party - and party; but it
ought to be determined and adjudged in some court of
justice according to the law and custom of England”. After
the American Constitution -was establishéd at the end of
the 18th century, it became fundamental that government is
submissive to the law.

This conecept, is, if I understand correctiy, not so very
different from the concept which has prevailed in China
for a very long time, though with a different approach. Two -
decades ago, an eminent American jurist, Professor John
H. Wigmoro, who knew the Far East well, expressed the
Chinese approach in this manner: “The rulér should frame
the laws to voice the best sentiments and wénts of. the
people—not to impose his personal vqilI upon . an .unwilling;.

(3)



people; else there can be no contentment”. Moral force and
the rule of reason therefore have control in both systems.
The lute Judge Cardozo of the United States Supreme Court
said that “manners and customs are equally a source of
morals”. However, as’ human society becomes more and more
complex, new forms of conduet make the role of both the
lawmaker and the judge more difficult. The reliance upon
natural law or the rule of reason becomes absorbed into
recognized systems of law through the growth of experience.
The subject-matter of the present work is intended
to reflect the growth and application of the Anglo-American
system of law and to expound within reasonable compass
not only the structure and procedure of the courts but also
the substantive law which the courts apply to the multitu-
dinous human relationships of a complex society. It is a
system which serves free peoples not only in the British
Isles where it was first developed but in the countries
formerly under British dominion all over the world. Even
when all political connection has been severed with the parent |
country, the maintenance of English law has been and still
is considered as one of the precious possessions of the people.
It is therefore to be hoped that the present work
(4)
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now presented in its Chinese form may be of servied to a
people known to all observers since the earliest records as
notably law-abiding and peaceful. A comparison of different
systems of law leads to a deeper knowledge of one's own
system, One factor remains ever constant, namey, the nature
of man himself. The study of the Anglo-American system
should, therefore, not be regarded as entirely foreign to the-
Chinese environment, but ‘as a development from simplef
forms to the more complex, a problem which is presented to
China of the present day. Human nature, human reason and
the love of liberty remain as common elements throughout.

New York, October 1948 ARTHUR K. KUHN

(5)
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