9851990UPDATE

&%
s
)y

- - B e [ ,.n...b

%

n A. Kaﬁlin".

William
z;; BarbaraA Lee

,a
#ﬁm
SN M % % W d

¥ e
o > e
¥ i % kgt &
v e Y ! >

B ﬁAj‘r@NAL ASSOCIATION OF COLLEGE
F-Mb»UNWERS“'YNTORNEYS i N

. Q.J .w._u_ vu. ,.a .: xwww\ .ﬁw
e ﬁ ﬁ -3 #ﬁ%ﬁﬁﬁ#ﬂ#ﬁ%ﬁﬁﬁﬁﬁ%
ﬁ.#ﬂ&w.####ﬁ#m

T - w2 - __3a

| ?&



NACUA

THE LAW
OF HIGHER
- EDUCATION

1985-1990 UPDATE

William A. Kaplin
Barbara A. Lee



William A. Kaplin is the author of the First and Second Editions of The
Law of Higher Education. He is Professor of Law at Catholic University
of America and, for the 1990-91 academic year, is Visiting Professor of
Law at Wake Forest University. Professor Kaplin received his J.D. with
distinction from Cornell University, where he was editor-in-chief of The
Cornell Law Review. He is a former editor of The Journal of College
and University Law and a former member of the Education Appeal Board,
U.S. Department of Education.

Barbara A. Lee received her Ph.D. in higher education administration
from Ohio State University and her J.D. from Georgetown University.
She is an associate professor and director of the graduate program in the
Industrial Relations and Human Resources Department, Rutgers
University. She is currently a member of the NACUA Board of Directors
and author of the NACUA pamphlet, Peer Review Confidentiality: Is It
Still Possible?.

Copyright (c) 1990 by: William A. Kaplin and Barbara A. Lee

All rights reserved, except that instructors adopting The Law of Higher
Education, Second Edition, as a required course text for students may
reproduce selected pages from this Update (up to but not exceeding 30
pages per course) and distribute them to students for use in conjunction
with the text.

The views expressed herein are to be attributed to the authors and not the
National Association of College and University Attorneys. The
information appearing in this publications is presented for information
purposes only and should not be considered legal advice or be used as
such. For a specific legal opinion, readers should confer with their own
legal counsel.

Printed in the United States of America.



PREFACE

This volume updates and supplements an earlier volume, The Law

of Higher Education: A Comprehensive Guide to Legal Implications of

Administrative Decision Making (Second Edition, 1985) [hereinafter:
"Second Edition"], published by Jossey-Bass, Inc., Publishers, 350
Sansome Street, San Francisco, California 94104-1310. The 1985-1990

Update covers developments from publication of the Second Edition
through mid-1990, as well as some late-breaking developments through
early November 1990. It includes all material of continuing relevance
from the 1988 Update. This new Update will keep the Second Edition
current until publication by Jossey-Bass of a planned Third Edition.

We have included discussions of court opinions, statutes,
regulations, and related developments, as well as cites to selected law
journal articles, books, and other new resources. In selecting recent
developments for inclusion, we have considered, primarily, the
development’s significance for higher education; the development’s fit
with the subject matter and themes of the Second Edition or our planned
directions for the Third Edition; and the development’s usefulness for
filling specific gaps in, clarifying, or updating specific points in the
Second Edition. When selecting cases, we have also considered the
completeness and helpfulness of the court’s reasoning in the case.

The 1985-199C Update is divided into two parts. Part I is

organized, as was the earlier update, to parallel the Second Edition. Each
recent development has been keyed to a particular section or subsection

of the Second Edition. Whenever a development modifies or extends a



particular matter already discussed in the Second Edition, a specific page
reference to the second edition is provided in brackets: e.g., "[pp. 122-
123]." Similarly, whenever a development can be better understood with
reference to some background material in the Second Edition, a reference
to the pages or subsection of the Second Edition is provided in brackets.
Internal cross-references to other sections in Part I of the Update are also
used as appropriate: e.g., "sec. 3.7. below" or "sec. 2.3.3. above."

Part II of the 1985-1990 Update includes excerpts from a series of

annual articles surveying court cases important to higher education,

published in the Journal of College and University Law and authored by

Professor Fernand N. Dutile, the Journal’s editor. Professor Dutile’s

learned analysis of these cases has been included as a special feature of
this Update in order to supplement and extend our own commentary. The
excerpts from Professor Dutile’s articles are keyed to the various sections
and subsections in Part I and are preceded by citations to the particular
Journal volume and pages that contain the excerpt. Internal cross-
references to these Part II excerpts are included throughout Part I: e.g.,
"see Part II, this section, 14 JCUL at 352."

Instructors wishing to order multiple copies of this Update for use
as a classroom text should contact Linda Henderson, NACUA, Suite 620,
One Dupont Circle, Washington, D.C. 20036, for information on quantity

discounts. An instructional supplement (Cases, Problems, and Materials:

An Instructional Supplement to The Law of Higher Education (2nd ed.
1989)) is also available for instructor and student use in conjunction with

the Second Edition and this Update; inquiries may be made with either of

the authors.
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As with the Second Edition itself [p. xii], the 1985-1990 Update
is not intended as a substitute for the advice of legal counsel. Nor, in a
problem-solving context, is it intended as a substitute for research into the
primary legal resources or for individualized study of each legal problem’s

specific circumstances.

November 1990 William A. Kaplin

The Catholic University of America
and
Wake Forest University

Barbara A. Lee

Rutgers University
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I
Overview
of

Postsecondary Education Law

Sec. 1.1. How Far the Law Reaches and How Loud It Speaks:
Some Illustrative Cases

A plethora of legal and policy issues has confronted colleges and
universities since 1985. Not only are institutions of higher education
increasingly vulnerable to legal challenge for actions taken (or not taken),
but new legal claims are being created by statutes and regulations or being
recognized by the courts, and old claims are being given new
interpretations.

Campus traditions are being modified, partly in response to legal
challenges when such traditions have resulted in serious injury, death, or
other illegal conduct such as discrimination. Hazing by fraternities and
at military academies, for instance, has been challenged in court and
addressed in new state statutes. All-male bastions, such as Virginia
Military Institute and the Citadel, are being asked to admit women;
litigation may force these military colleges to become co-educational.

The spread of AIDS has challenged institutions in numerous ways
and has raised a variety of new legal issues, from tort liability to privacy

rights to non-discrimination. Drug abuse problems also continue to affect
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