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FOREWORD

While there is increasing reference to and reliance upon, the practice of
good offices in connection with humanitarian issues in international re-
lations, little scholarly work has so far been done to review and analyze
the law and practice of humanitarian good offices. It is the great merit
of this pioneering work by Professor B.G. Ramcharan that it presents
a comprehensive insight into the practical dimensions and potentialities
of the good-offices function in humanitarian matters, in particular in
connection with the role of the United Nations Secretary-General. Hu-
man rights organs of the United Nations and other international organi-
zations have developed legal and political devices to deal with pressing
and important humanitarian concerns but there is an increasing aware-
ness that legal and formalized procedures do not always provide an ade-
quate and expeditious response to these concerns. The study by Profes-
sor Ramcharan can be seen as a convincing argument in favour of put-
ting greater reliance upon less formal and complementary approaches
to humanitarian and human rights issues. In this respect the office of
the Secretary-General of the United Nations carries many potentialities
which need to be further developed. Imagination, humanitarian com-
mitment and political will on the part of the Secretary-General are indis-
pensable preconditions for constructive developments in this direction.
At the same time the United Nations is seized with important proposals
to establish a High Commissioner for Human Rights and a Special Rep-
resentative for Humanitarian Affairs whose functions would also have
a strong good-offices component. In my view these proposals are not
meant to weaken the role of the Secretary-General or of any other hu-
manitarian or human rights organs but rather to strengthen the capacity
of the international community to deal effectively with pressing human-
itarian concerns.

A number of important conclusions emerge from this book which
may be of considerable interest to all those who as policy makers or
scholars are involved in humanitarian concerns:
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First, the legal competence for the exercise of humanitarian good of-
fices by the United Nations Secretary-General finds increasing accep-
tance in international law and praceice.

Second, the methods for the exercise of humanitarian good offices
which have been developed are rich and varied and can be applied or
adapted as the case or situation may require.

Third, a crucial issue regarding the exercise of humanitarian good of-
fices is one of will and judgement.

Fourth, much attention should be given to the question whether the
exercise of humanitarian good offices can be better organized through
the designation of one or more focal points within the structure of the
United Nations and whether good offices can be rendered in a less ad
hoc manner.

Fifth, pending decisions to establish such offices as those of a United
Nations High Commissioner for Human Rights and/or of a Special
Representative for Humanitarian Affairs, greater use should be made
of existing competences and potentialities of the United Nations Secre-
tary-General to render humanitarian good offices.

For helping to re-inforce these conclusions, Professor B.G. Ramcharan
must be congratulated for what is, on any account, an important contri-
bution to the study of the actual and potential role of humanitarian
good offices in international law and practice.

Theo C. Van Boven
Former Director,
United Nations Division of Human Rights
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““As the Preparatory Commission foresaw, the Secretary-General in
certain circumstances must speak for the Organization as a whole.”

Secretary-General Trygvie Lie, in his first An-
nual Report to the General Assembly, 26 June
1946.

*“The Secretary-General . . . has to act for the Organization as a whole,
independent of the special interests of any single member nation.”

Secretary-General Dag Hammarskjold, An-
nual Report to the General Assembly, 21 July
1954.

*“The Secretary-General’s obligations under the Charter must include
any humanitarian action that he can take to save the lives of large num-
bers of human beings.”

Secretary-General U Thant, ‘“The Role of the
Secretary-General’’, UN Monthly Chronicle,
No. 9, October 1971.

““T have always regarded it as my duty to exercise my good offices in hu-
man rights matters and I shall continue to assist in any way I can.”

Secretary-General Kurt Waldheim, Annual
Report to the General Assembly, 1980.

PREFACE

Good offices are a valuable part of any system for the promotion and
protection of human rights. We live in a world of nation-States co-oper-
ating within the framework of international organizations established
on the premises of respect for national sovereignty and non-interference
in the internal affairs of States. As a result, arrangements for the pro-
motion and protection of human rights often fall short of what is need-
ed to ensure protection of human rights. When cases or situations arise
outside of the sessions of human rights organs and where inter-sessional
arrangements are either non-existent or inadequate, is the plight of hu-
man beings to be ignored? If the international organs concerned cannot
agree, or decide, on a course of action because of political differences,
is human suffering or human need to go by unheeded? Even if human
rights organs do take up a case or situation, should not a reputable and
respected international personality such as the head of an international
organization or secretariat with competence in the field, do whatever he
or she can in order to assist in providing humanitarian relief? In most
systems of law it has been found necessary to develop forms of equitable
relief in order to render justice to those who are not covered by the spe-
cific terms of the law, or who would suffer injustice if the law were to
be applied rigidly. Are good offices not a useful medium for this pur-
pose?

Whiie the exercise of good offices for the maintenance of internation-
al peace and security has been the subject of some scholarly investiga-
tions, the exercise of good offices in the field of human rights has so far
been the subject of little study. However, interest in the subject is grow-
ing, as is indicated by various resolutions recently adopted in the United
Nations on, or related to, the topic. There is also much interest among
Member States in utilizing more fully the possibilities open to the Secre-
tary-General under the Charter of the United Nations.! It has been
suggested for example ‘‘that the Secretary-General could maintain a
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watch-list of potential crisis areas to be reviewed at periodic Security
Council meetings, possibly closed, or informal consultations.”’* A re-
lated suggestion is that ‘‘A body attached to the office of the Secretary-
General could be created which could involve itself in research and pro-
jection into the future about the potential crisis areas.””?

In the present work it is proposed to analyze the concept and charac-
teristics of humanitarian good offices in international law with particu-
lar reference to the good offices of the United Nations Secretary-Gener-
al in the field of human rights. As a serving United Nations official I
am fully aware of the delicacy involved in entering into an area which
is at once sensitive and also close to the Secretary-General himself. I
have felt enabled to do so on account of the following factors: (a) The
examination will be based exclusively on materials which are in the pub-
lic domain; (b) I shall confine myself purely to conceptual matters. Ex-
amples taken from specific cases or situations will be used merely to il-
lustrate the conceputal discussion; (c) I shall assume a purely academic
mantle and therefore all views expressed, even on conceptual questions,
will be entirely my own, solely in my personal capacity, and should in
no way be associated with the organization I have the great honour of
serving, or its Secretary-General, or any of my other colleagues; (d) In-
ternational officials need to investigate conscientiously the conceptual
and substantive issues affecting their work and also need in this regard,
to profit from exchanges with their academic colleagues. The Reid Lec-
tures of Acadia University provide a splendid forum for such an ex-
change on the concept of humanitarian good offices, particularly since
Acadia, one of the oldest of the distinguished universities of Canada,
is an example of the finest humanitarian tradition and also because Can-
ada has displayed so much interest in the humanitarian good offices of
the United Nations Secretary-General, as will become manifest in the
ensuing pages; (¢) Only materials before 1 January 1982 will be used.
In this way there is no possibility of inadvertently touching on matters
affecting the current Secretary-General.

NOTES

1. See, e.g., the Report of the Special Committee on the Charter of the United Na-
tions and on the Strenghtening of the Role of the Organization (1980), A/35/33,
pp. 61-62.

2. Ibid., para. 28.

3. Ibid., para. 29.

INTRODUCTION

Article 7 of the United Nations Charter established the Secretariat as a
principal organ of the United Nations. The purposes of the Organiza-
tion, according to Article 1, include the achievement of international
co-operation in solving international problems of an economic, social
and cultural, or humanitarian character, and in promoting and encour-
aging respect for human rights and for fundamental freedoms for all
without distinction as to race, sex, language or religion. Article 2 adds
that the Organization and its members shall act in accordance with the
principles contained therein ‘“in pursuit of the purposes stated in Article
1.” Therefore, the Secretariat, as a principal organ of the United Na-
tions, is enjoined to foster international co-operation for the promotion
and encouragement of respect for human rights and fundamental free-
doms.

Article 97 of the Charter provides that the Secretariat shall comprise
a Secretary-General and such staff as the Organization may require.
The Article also provides that the Secretary-General ‘‘shall be the chief
administrative officer of the organization,”’ while Article 98 adds that
the Secretary-General “‘shall perform such other functions as are en-
trusted to him’’ by United Nations organs. Article 99 states that the Sec-
retary-General ‘““may bring to the attention of the Security Council any
matter which in his opinion may threaten the maintenance of interna-
tional peace and security.”

The good offices functions of the Secretary-General are not expressly
mentioned in the Charter. However, successive office-holders have de-
veloped them as an inherent element of the office and this has been ack-
nowledged by the General Assembly, the Security Council and other or-
gans, which have on various occasions mandated the Secretary-General
to utilize his “‘good offices”. In recent years United Nations human
rights organs have expressly recognized and appreciated the good of-
fices of the Secretary-General in the field of human rights. In resolution



1979/36, the Economic and Social Council expressed its appreciation to
the Secretary-General for his efforts in rendering good offices, as envis-
aged in the Charter of the United Nations, in the field of human rights.
In resolution 34/175 adopted on 17 December 1979, the General Assem-
bly ““stressed the important role that the Secretary-General can play in
situations of mass and flagrant violations of human rights.” At its
thirty-sixth session in 1980, the Commission on Human Rights by reso-
lution 27 (XXXVI) welcomed the statement of the Secretary-General,
in his Report of 1979 on the work of the Organization, that he is contin-
uing to exert his best endeavours on behalf of human rights whenever
he considers that his actions may be of assistance to the persons or
groups concerned, and ‘‘requested the Secretary-General to continue
and intensify the good offices envisaged in the Charter of the United
Nations in the field of human rights.”’ In resolution 30 (XXXVI), the
Commission requested the Secretary-General, in cases where large-scale
exoduses of persons become a matter of international concern and soli-
darity, to consider establishing direct contacts with appropriate govern-
ments, to assess the relationships between the situation and full enjoy-
ment of human rights and to make concrete recommendations for
ameliorating such situations. The resolution also requested the Secre-
tary-General, where warranted, to submit to the Commission or to the
General Assembly, as appropriate, at its next sitting a summary of his
findings and recommendations to assist governments in restoring full
enjoyment of human rights.!

It may thus be seen that the exercise by the Secretary-General, of good
offices in the field of human rights, either on his own initiative, or at
the request of United Nations organs, is an established part of the ef-
forts of the United Nations for the promotion and protection of human
rights.

At the thirty-fourth session of the United Nations General Assembly,
in 1979, the Canadian Secretary for External Affairs, Miss Flora Mac-
Donald, urged the United Nations to find better, more certain ways to
deal with gross violations of human rights, no matter where they happen
and proposed that ‘‘the General Assembly should agree to establish a
position of Under-Secretary-General for Human Rights, and . ..
should appoint an individual of undisputed stature in the international
community to that office. This person would exercise the mandate the
Secretary-General has under the Charter to use his good offices in the
human rights field.’”2

3

At the same session of the General Assembly, the Canadian Perma-
nent Representative elaborated further upon this proposal as follows:
“We are calling for the establishment of a post, at the level of Under-
Secretary-General, of a special representative of the Secretary-General
for human rights and humanitarian affairs . . . We would view the spe-
cial representative as concerning himself primarily with the promotion
of human rights and with the exercise of good office functions as as-
signed by the Secretary-General. He would be the Secretary-General’s
point of liaison with governments on these matters, and would act in a
low-key and unpublicized manner in the expectation that a reconcilia-
tion between local conditions and international expectations could en-
courage some improvement in actual conditions.”’?

Eventually, a draft resolution® tabled by Canada and proposing the
establishment of such a post was not pressed to a vote because it was
considered preferable that such a proposal should be adopted by con-
sensus. The following year, however, the new Secretary for External Af-
fairs, Mr. MacGuigan returned to the subject in an address to the plen-
ary during the general debate when he urged ‘‘that greater use should
be made of the Secretary-General’s Charter responsibilities in acting
within the authority of his office in situations arising from violations of
human rights . . . I urge the Secretary-General to use his good offices
where the evidence of human rights violation is sufficiently serious. All
States should extend their co-operation to him in order to alleviate diffi-
culties in a non-confrontational manner and to further the interests of
international co-operation.’’> Canada therefore tabled in the Third
Committee of the Assembly a draft resolution on the good offices of the
Secretary-General in the field of human rights.$

Speaking on this proposal, the Canadian representative in the Third
Committee explained that while the search continued for mutually
agreed solutions for improving the effective enjoyment of human rights
and fundamental freedoms, the United Nations must concentrate on en-
suring that the machinery and procedures already available within the
United Nations system are put to the best and most effective use pos-
sible.” One such procedure, she felt, was the good offices role of the
Secretary-General in the field of human rights, as envisaged in the Char-
ter, which had been gradually developed over the years by successive
Secretaries-General in response to changing circumstances in the world.
It had come to be universally accepted by all Member States of the
United Nations as an integral and essential part of the Secretary-
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General’s functions and had been employed on many occasions. All the
Secretaries-General had effectively resorted to their good-offices role in
the human rights field and they had all viewed that aspect of their func-
tion as constituting an integral part of their mandate. They had all ap-
proached it from a strictly humanitarian point of view and the good-
offices function had therefore consistently been regarded as non-
political. The role had always been performed with the express consent
of the countries concerned and had consequently never been regarded
as interference in internal affairs. Interesting parallels, she added, could
be drawn between the Secretary-General’s role in the human rights field
and his activities in the area of humanitarian assistance and relief, to
which all the considerations she had set forth applied. Her delegation
believed that the protection of innocent individuals from flagrant abu-
ses of their human rights was as important a function of the United Na-
tions as the assistance that it provided to persons in distress who were
the victims of man-made or natural disasters.

She noted that a similar good-offices role had developed in human-
itarian matters or the human rights field over the years in other interna-
tional organizations such as UNHCR, ILO, UNESCO and ICRC, con-
firming that it responded to a need of the times. The ILO practice was
especially illustrative of the effective use to which resort to the good-
offices function could be put: she had in mind such instances as the
procedures whereby, subject to the consent of the government con-
cerned, a representative of the Director-General studied directly with
the competent government authorities the practical or legal difficulties
encountered in the application of a ratified convention or, in co-
operation with the country concerned, considered problems raised by
complaints concerning infringements of the principle of freedom of as-
sociation. The results so far achieved in the ILO through that process
had amply demonstrated that ‘‘quiet diplomacy’’ in the human rights
field could be made to work in practice in resolving a number of situa-
tions which would otherwise have developed into unproductive con-
frontations. '

Experience had shown, the Canadian representative continued, that
it was appropriate to leave to the discretion of the Secretary-General the
precise manner in which he would elect to intercede in any given circum-
stances. His decision would always be predicated on the assumptions
which had prompted the action of Secretaries-General in the past,
namely: a determination that a resort to his good-offices function was

e sl i e

likely to have beneficial results in improving a given situation; a willing-
ness to provide any assistance which might appear useful from a strictly
humanitarian point of view; the consent of the country concerned; and
a clear understanding that the Secretary-General’s concern related to
humanitarian and non-political considerations. Her delegation firmly
believed that the informality of the procedure was conducive to the rap-
id improvement of situations of gross violations of human rights and
the alleviation of the sufferings of victims of such situations. It was to
be hoped, she said, that the Secretary-General’s expression of concern
and offers of assistance would receive the most serious consideration on
the part of all parties concerned.

With those considerations in mind, she explained, her delegation had
submitted the above mentioned draft resolution which aimed at the full
development of the good-offices role of the Secretary-General to enable
the United Nations system to cope more adequately with the all too fre-
quent situations of mass and flagrant violations of human rights which
persisted throughout the world.

During the ensuing debate in the Third Committee, different assess-
ments were expressed as to the need for the proposed resolution. The
view was expressed that since good offices in the field of human rights
had become traditional, the resolution was not really necessary. To this
it was replied that there was merit in the Member States indicating that
they valued the use of good offices in the field of human rights and
wished to see it enhanced, while leaving it up to the Secretary-General
how to go about its implementation, in his discretion. It was also said
that the resolution would lend support to the activities of the Secretary-
General without in any way dictating to him. Eventually, the Third
Committee decided, on a procedural motion, not to vote on the draft
resolution. The general view of the Committee was that the Secretary-
General should be left free to decide on the manner and modalities of
the exercise of good offices and that the function should not be restrict-
ed or regulated in any way.?

While different views were expressed on some matters of detail, and
there was a certain degree of political reluctance to the adoption of the
draft resolution, there was no real disagreement of substance on the ap-
propriateness of the Secretary-General interceding at his discretion, on
humanitarian grounds, in matters involving violations of human rights.
Substantive questions were raised mainly by the Brazilian delegation.
However, it stated expressly that ‘it would not deny the Secretary-
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General the possibility of contacting Governments in an attempt to
ameliorate human suffering”’ but cautioned that that would be on his
own initiative and at his own risk, subject to the acceptance of the gov-
ernments concerned.’ The Brazilian delegation was insistent, however,
that in making such humanitarian intercessions the Secretary-General
should act in accordance with Article 2(7) of the Charter of the United
Nations dealing with the principle of non-intervention in the internal af-
fairs of States. To this the United States delegate replied that the Secre-
tary-General as the head of the Secretariat, a principal organ of the
Charter, could do nothing outside of the Charter.

Another point raised by the Brazilian delegate was that good offices
were properly used by the Secretary-General ‘‘only when his action had
a bearing on international peace and security’’ and that ‘‘good offices
constituted a means for the settlement of disputes and presupposed at
least two parties agreeing to their use.”” The delegate of the USSR ex-
pressed similar views. (These delegates did not deal with the consider-
able practice of good offices in the humanitarian field which has devel-
oped since the establishment of the League of Nations and which has
resulted in the evolution and refinement of the concept.) The Brazilian
delegate nevertheless admitted the propriety of the Secretary-General’s
use of ““direct contacts’’ with regard to human rights questions and
sought to draw a distinction between “‘good offices’’ and ““direct con-
tacts’’ with governments. The relevance and significance of this distinc-
tion were not explained. The Brazilian delegate added that his delega-
tion did not share the interpretation that under the Charter the Secre-
tary-General was entitled to assume a good-offices role in the field of
human rights and that the Charter in no way instructed the Secretary-
General to exercise good offices in the field of human rights.

Essentially, this point involved more semantics than substance. For
the Brazilian delegate recognized the propriety of intercessions by the
Secretary-General on humanitarian grounds but did not wish to see this
labelled ““good offices’’. The practical reasons for his difficulties were
not explained and they are hard to discern, for there are no characteris-
tics or attributes of the exercise of good offices, even in their traditional
sense, which involve anything more than intercession on humanitarian
grounds or could be objectionable in the field of human rights.

Many other delegations, however, supported the enhancement of the
good-offices role of the Secretary-General in the field of human rights.
The United States delegate believed that the use of the good offices of

the Secretary-General was most useful and could be employed more fre-
quently and consistently. He suggested that in the future the General
Assembly, or the Commission on Human Rights, should evolve detailed
and objective criteria for employing the good offices of the Secretary-
General. Such a role could, for example, serve to

“‘(a) ascertain the facts in a case of gross violation of human rights;

(b) maintain communications and contacts with the government con-
cerned;

(c) send routinely a special representative or working group to the
government concerned;

(d) bring to the attention of the government the report of the special
representative;

(e) attempt to influence the government to restore respect for human
rights;

(f) make available technical assistance or advisory services to help ac-
complish the task;

(g) raise and report on the issue before the Commission on Human
Rights or its Sub-Commission;

(h) convene international conferences to consider the situation, if nec-
essary;

(i) make public comment on the situation; and

(j) refer the matter to appropriate United Nations bodies for public
consideration.”’

The Dutch delegate pointed out that while the good-offices function
of the Secretary-General was not specified in so many words in the
Charter of the United Nations, the Secretary-General had exercised a
good-offices function almost from the inception of his office. For ex-
ample, on 5 November 1980, a statement by the President of the Securi-
ty Council had made it clear that members of the Council fully support-
ed the use of good offices by the Secretary-General in seeking to bring
about peaceful negotiations between Iran and Iraq. In the field of hu-
man rights, the good-offices role of the Secretary-General had generally
been recognized for a long time. A United Nations press release issued
on 29 April 1967 had stated that the Permanent Representatives of Po-
land and Czechoslovakia, on behalf of a group of socialist countries,
had met with the Secretary-General on 28 April 1967 and had requested
him to use his good offices with a view to ending persecutions in Greece



and to preventing the possible execution of political leaders who had
been detained; in particular, they had requested the Secretary-General
to intercede to save the life of Mr. Manolis Glezos.

As far as gross violations of human rights were concerned, the Dutch
delegate added, the good-offices role of the Secretary-General had not
been as fully developed as it had been in connection with individual
cases. However, in 1979 the General Assembly had adopted resolution
34/175 which had not only reaffirmed that mass and flagrant violations
of human rights were a special concern of the United Nations but had
also stressed the important role that the Secretary-General could play in
such situations. The importance of the good-offices role of the Secre-
tary-General had also been recognized in Economic and Social Council
resolution 1979/36. He emphasized that all those resolutions had been
adopted by consensus. His delegation therefore considered that signifi-
cant progress could be made if the General Assembly adopted a resolu-
tion which would request the Secretary-General, when urgent situations
of mass and flagrant violations of human rights arose, to consider es-
tablishing direct contacts with the governments concerned. The resolu-
tion might also request the Secretary-General, in so far as he might deem
it appropriate, to keep the President of the General Assembly, the
Chairman of the Commission on Human Rights or the President of the
Security Council informed of developments regarding such situations as
well as any action which was to be undertaken in relation thereto.!?

The New Zealand delegate noted that several countries facing human
rights problems had received visits from special representatives of the
Secretary-General. The precedents for such actions, and their firm basis
in terms of the Charter, should, she felt, remove any doubts a govern-
ment might have of interference in its domestic affairs.!! The Italian
delegate said that there was no doubt that the exercise of good offices
in cases of gross human rights violations enabled the United Nations to
be speedily informed about the facts of any situation creating interna-
tional concern, so that it might take timely and effective action on its
humanitarian aspects.!> The Norwegian delegate remarked that the
good offices machinery of the United Nations Secretariat and the Com-
mission on Human Rights had been considerably refined over the years
and had been used with good results. He therefore felt that further ef-
forts should be made to strengthen that machinery and to make it more
efficient in the field of human rights within the entire United Nations
system.!3
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The delegate of the United Kingdom recalled that increasing attention
had been drawn in recent years by the Secretary-General and various
United Nations bodies concerned with human rights to the good-offices
role of the Secretary-General in that field. The Commission on Human
Rights at its thirty-sixth session had unanimously adopted resolution 27
(XXXVI) requesting the Secretary-General to continue and intensify his
good-offices role. The United Kingdom delegation fully supported that
call and was appreciative of the Secretary-General’s efforts.'* The Irish
delegate also recalled that every Secretary-General of the United Na-
tions had regarded the question of good offices as one of the most im-
portant aspects of his role and had emphasized the importance of discre-
tion in its exercise. Secretary-General Waldheim had stated that because
of the very nature of the problem of good offices, in many cases little
or nothing could be said publicly about the efforts made if those efforts
were to have any hope of succeeding. The Secretary-General had also
stated that governments were prepared to respond positively to a dis-
creet approach, based on humanitarian grounds, if their own problems
and responsibilities were sufficiently understood. It was clear, he added,
that the essence of the exercise of good offices was discretion, informali-
ty and personal contact. There could be no rigid rules or restrictions for
that role.!*

The French delegate expressed the view that the ruling bodies of the
United Nations should use the good offices of the Secretary-General on-

1y if there was a sound reason to do so. It was clearly not desirable to

expose the Secretary-General to failure in his task. When an individual
or an organization acted without legal competence, it must do so with
certainty of success, since its influence, credibility, prestige and moral
authority were at stake. If the Secretary-General acted in such cases, he
would be committing his moral authority, which was that of the United
Nations itself. It would therefore be difficult a priori to define situations
in which his action would be required, and it would be better to request
such action on a case-by-case basis.!6

The following conclusions may be drawn from the consideration of
this question by the Third Committee at the thirty-fifth session of the
General Assembly:

(1) While the utility of humanitarian intercessions by the United Na-
tions Secretary-General in the field of human rights was widely recog-
nized, there was some political resistance to what was perceived as an
attempt to codify or regulate the function.
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(2) While a few delegations raised questions regarding the use of the
terms ‘‘good offices” where were more of a semantic rather than a sub-
stantive character, the term has become so widely used in international
practice, including the field of human rights that it has become a term
of art and serves as an appropriate label for the kind of activity being
discussed.

(3) Earlier resolutions of the General Assembly, the Economic and
Social Council and the Commission on Human Rights which recognized
and appreciated the Secretary-General’s exercise of good offices in the
field of human rights and requested him to continue doing so, retain full
relevance and validity. Indeed, a few days after the Third Committee’s
consideration of this question, it adopted another draft resolution
which as subsequently endorsed by the General Assembly, requested the
Secretary-General ‘‘to use his best endeavours’ in cases where mini-
mum legal safeguards applicable to persons accused of capital offences
appear not to have been respected.!” This provides ample evidence that
the debates of the Committee on the Canadian draft resolution, in part,
involved more questions of semantics than of substance.

(4) The overwhelming majority of delegations which spoke, wished to
see the potential of the good-offices function of the Secretary-General
in the field of human rights utilized to even greater advantage.

(5) However, the consensus was that the good-offices function of the
Secretary-General in the field of human rights should not be regulated
or restricted; that the Secretary-General should not be dictated to as re-
gards the manner or modalities of the exercise of his good offices.

(6) All delegations felt that the Secretary-General should act in accor-
dance with the principles of the Charter in exercising good offices in the
field of human rights.

(7) In view of the reluctance of some States to ‘‘legislate’’ on the sub-
ject, it follows necessarily that the nature and characteristics of the con-
cept of good offices in the field of human rights must be determined by
reference to the relevant international practice and to such rules of inter-
national customary law as may have emerged from it. An examination
of the relevant rules and practice will be offered in the following pages.
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Chapter I

THE HUMAN RIGHTS POLICY
OF THE UNITED NATIONS SECRETARY-GENERAL

I. Human rights, peace and security

The promotion and protection of human rights are the essential and ul-
timate raison d’étre of the United Nations. The reaffirmation of faith
in fundamental human rights, in the dignity and worth of the human
person, and in the equal rights of men and women is in the forefront
of the goals of the United Nations in the Charter. It is significant that
among the ““ends’’ enumerated in the Charter’s Preamble, the following
is placed first, even before the maintenance of international peace and
security: ‘‘To practice tolerance and live together in peace with one an-
other as good neighbours’’ (emphasis added). In Article 1 of the Char-
ter, the purposes of the Organization are enumerated as being: 1. To
maintain international peace and security; 2. To develop friendly rela-
tions among nations; 3. To achieve international co-operation in solving
international problems of an economic, social, cultural or humanitarian
character, and in promoting and encouraging respect for human rights
and for fundamental freedoms for all without distinction as to race, sex,
language, or religion; 4. To be a centre for harmonizing the actions of
nations in the attainment of these ends.

According to some leading commentators on the Charter, ‘“The order
of listing, together with the content of subsequent Charter provisions,
gives support to the view that the maintenance of peace and security is
the prmary purpose of the Organization and takes priority over other
purposes.””! However, as Judge Sir Gerald Fitzmaurice cautioned in
the Expenses Case ‘‘the humanitarian . . . functions of the Organiza-
tion are . . . hardly less important than its political functions, and may
well contribute materially, or even be essential, to the success of the lat-
ter.’’? At the San Francisco Conference, the view of the drafters of the
Charter was that all provisions of the Charter, being indivisible are
equally valid and operative and each therefore is to be construed and ap-
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plied in function of the others.? This intention is fittingly demonstrated
in Article 55, which states that: ‘“With a view to the creation of condi-
tions of stability and well-being which are necessary for peaceful and
friendly relations among nations based on respect for the principle of
equal rights and self-determination of peoples, the United Nations shall
promote:

‘“(a) higher standards of living, full employment, and conditions of eco-
nomic and social progress and development;

(b) solutions of international economic, social, health, and related
problems; and international cultural and educational co-operation; and
(c) universal respect for, and observance of, human rights and funda-
mental freedoms for all without distinction as to race, sex, language or
religion.”’*

At its session of 1947 held in Lausanne, the Institute of International
Law, after considering a thoughtful report by the late Professor Charles
de Visscher, adopted a resolution entitled *“The fundamental rights of
man as the basis for a restoration of international law’’, in which it de-
clared that recognition and respect of the inherent rights of human be-
ings, are closely bound up with the development of international law,
and that an effective system of international law is inseparably bound
up with respect for the individual within the State. The declaration had

" been drafted by Professor Charles de Visscher who, in his report to the

Institute, pleaded eloquently that *‘the battle which has . . . been joined
over the issue of human freedoms is intimately connected with the estab-
lishment of an international order. In making human values the final
meeting point of all law and constituting them an autonomous province
beyond the reach of political action by the state, the proposed declara-
tion has in view the regeneration of international law on a moral and
legal basis acceptable to all civilized states. Put in this way the problem
assumes an absolutely fundamental character . . .”**

The human dignity or human rights theory of international law has
not been given the attention it deserves from international lawyers.
However, there have been a few voices cyring in the wilderness. Thus,
Professor Myres McDougall has, for a long time, called for the estab-
lishment of an international law of human dignity.5 Judge Haim Cohn
of Israel has suggested that efforts be made to develop an overall human
rights theory of law.” More recently, Professors MacDonald, Morris
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and Johnston, in the useful introduction to the book which they edited
on International Law and Policy of Human Welfare® argued the case
for an international legal system of human welfare conducive to the sat-
isfaction of the needs (material as well as spiritual) of every human be-
ing.

Article 28 of the Universal Declaration of Human Rights proclaims
that everyone is entitled to a social and international order in which the
rights and freedoms set forth in the Declaration can be fully realized.
In addition to adding a dimension of universality to the concept of inter-
national concern for human rights, this Article reflects the basic goal of
the international order envisaged in the Charter: a life of dignity and
well-being for everyone everywhere, and at all times, in a world where
human rights and fundamental freedoms prevail and are enjoyed by all
without restraint. Serving the interests of mankind by promoting and
protecting economic, social, cultural, civil and political rights, and the
inalienable rights of peoples and groups, is the raison d’étre of all hu-
man societies and social organizations, whether national, regional, or
international. Human rights represent the highest embodiment of the
human factor: the respect and welfare of all human beings as subjects
and not objects of all human endeavours. They represent mandatory
objectives for all societies and social organizations.

The practical implications of the centrality of human rights in the in-
ternational order envisaged in the Charter of the United Nations were
referred to in the current United Nations Medium-Term Plan in the field
of human rights, which states that: . . . in the conception of the Char-
ter, the promotion and encouragement of respect for human rights and
fundamental freedoms for all was placed in direct relationship with the
maintenance of international peace and security and the creation of
conditions for economic and social progress and development. The in-
terdependence between human rights, peace and development means
that freedom from fear and freedom from want belong as much to the
heart of the concept of human rights as political freedoms. This same
interdependence assumes and requires that the wider recognition and
acceptance of the human factor be made the central theme in all human
endeavours. One of the most important challenges for the United Na-
tions is the elaboration and implementation of approaches to problems
and strategies for solving them, which are based on respect for human
rights. Along with the new international economic order, the United
Nations has to work for a new social and human order enabling peoples

T

15

and individuals to enjoy the rights which are basic to their existence and
development.’”?

The question may be asked, to what extent has the human rights ap-
proach been applied in practice to the solution of international prob-
lems arising out of present international conditions? This question, and
the answer given to it, have deep practical significance. If, for example,
international order is perceived purely, or overwhelmingly, in terms of
security, this could result in patterns of inter-State behaviour in which
security, as the dominant and overriding concern, minimizes the human
factor. If, on the other hand, it is perceived in human terms, as aiming
first and foremost at realization of the basic rights of all persons and
all peoples, the result could be that the promotion and protection of
those rights would become the dominant goal and that human rights
considerations would become a guiding and integrated factor in the con-
duct of inter-State relations and policies relating thereto. Such a concep-
tion of international order would also influence the approach to security
questions, for if we start from the premise that all persons and all peo-
ples are entitled to live in peace, for example, this could lead to intensi-
fied efforts to realize this right through consistent steps aimed at putting
a halt to the arms race and at disarmament. Moreover, arguments fa-
vouring security at all costs would then lose much of their force and it
would become increasingly difficult to use security concerns to restrict,
limit, or violate human rights and fundamental freedoms.

While the maintenance of international peace and security is, and
must remain, a primary objective of the international community and
of the United Nations, it should nevertheless be recognized that peace
is indivisible in its universal, regional or national dimensions, and that
events occurring within a single country — be they internal conflicts or
gross violations of human rights — may result in human suffering of as
great a magnitude as those stemming from inter-State conflicts. While
mindful at all times of the principle of respect for the sovereignty and
independence of States, the international order nevertheless should af-
ford enough flexibility to provide ways and means of dealing with situa-
tions involving gross violations of human rights which entail great hu-
man suffering, for the very notion of international order may be negat-
ed, or called into question, when such violations occur without ade-
quate attention from the international community.

There is a great need, at the international as well as at the regional,
national and local levels, to follow more deliberate human rights ap-
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proaches to political, economic, social and cultural questions and to in-
tegrate the human rights dimension into policies and programmes pur-
sued in these areas so as to make the basic rights of all persons and all
peoples the central objective of such policies. It may be asked whether
adequate attention is being given to the human rights dimension in the
consideration of national, regional or international questions. To what
extent is there an approach which starts from the premise that all human
beings are entitled to enjoy their inalienable human rights and funda-
mental freedoms and that, in all areas, policies at the national, regional
or international levels should be inspired in their conception as well as
in their execution by the need to promote and protect those rights and
freedoms? Often the human rights factor —though present in a broad,
general sense — is markedly absent in practical terms. Unless the human
rights dimension is taken as the essential starting point, international
co-operation in any area may be found wanting. The current interna-
tional deliberations on questions of peace, disarmament, and develop-
ment have to be oriented towards the human rights dimensions of the
issues which are being discussed. If, for example, deliberations on de-
velopment questions proceed without adequate consideration of the hu-
man rights factor, this could lead to the deleterious result that the conse-
quences of development policies for human beings and their rights and
freedoms might be overlooked.

In his Annual Report on the work of the United Nations Organization
during 1980-81, former Secretary-General Kurt Waldheim pointed out
that: *‘In the contemporary world, the interrelationship between human
rights and questions of peace and security is emerging into sharper fo-
cus. The purposes and principles of the Charter are mutually supporting
and interdependent. Thus, it is increasingly clear that peace and devel-
opment are necessary for the full realization of human rights. At the
same time, in the absence of respect for human rights, peace and devel-
opment lose much of their meaning. It is essential therefore that the ef-
forts of the United Nations and its Member States to promote and pro-
tect civil and political, as well as economic, social and cultural rights
should be accorded the highest importance.”’!® Human rights, peace
and development are interrelated and interdependent and the fostering
of one promotes the enhancement of the other.

Peace is not merely the absence of war. It is also the promotion of a
state of harmonious relations within a State, or between States. The
promotion of peace at the international level is linked to the achieve-
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ment of peace within each State. Mass and flagrant violations of human
rights are flagrant breaches of international peace and security. Peace
has not merely a negative connotation of an absence of war, but is also
a positive concept which includes peaceful good-neighbourly and co-
operative relations both within a country and among countries. It is ba-
sically an attitude of mind which involves both the desire to co-operate
for mutual benefit and the desire to solve such problems as might exist
in a peaceful spirit free of external influence and without bitterness or
acrimony.

Peace is not merely an absence of violence and it requires harmony
and should be a just peace. Respect for human rights is a precondition
of a just peace. International peace is the creation of a just world order,
and national peace the creation of a society where human rights are safe-
guarded for everyone. This notion is sometimes described as ‘“positive
peace’’ distinct from ‘‘negative peace’’, which is defined as the absence
of violence.

If peace is understood as the elimination of threats and the means of
facilitating the possibility for societies to live in peace, it can lead to the
rebirth of trust, to gradual disarmament and creativity can be unleashed
and greater openness emerge. Consequently, a better realization of hu-
man rights would become possible. But peace based on deterrence and
on the threat to maintain stability by superior force does not allow the
realization of human rights. If peaceful coexistence is understood as the
right of every nation to live in peace, and to choose its own social and
economic system without fear of intimidation from any corner of the
world, this would be constructive to global peace.

Let us enumerate rapidly some concrete practical questions requiring
attention insofar as the human rights aspects of peace and security ques-
tions are concerned:

(i) What do the international human rights standards involve for the
content of peace?

(i) How do violations of human rights affect peace and security? In
many instances since the end of the Second World War, violations
of human rights occurring within countries have resulted in levels
of human suffering far greater than those ensuing from many dis-
putes or conflicts between two or more States. In one country, for
example, the United Nations Commission on Human Rights was
informed by one of its rapporteurs that over a millon persons had
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been killed. Reports pertaining to human rights situations in
many other countries reveal terrible human suffering, on massive
scales. . _

(i) Would policies and strategies with human rights orientations
speed up the realization of global peace and security?

(iv) How do current patterns of violence and violence-related phe-
nomena affect the realization of human rights? Reference could
be made here, for example, to nuclear weapons, the arms race,
militarization and the ‘‘national security state’’.

(v) What is the relevance of international human rights standards to
situations of armed conflict?

(vi) How are war propaganda and the propagation of doctrines of ra-
cial or national superiority or other doctrines which may incite
hatred to be combatted?

(vii) How are individuals who object to the use of all of or certain
means of arms, usually referred to as ‘‘conscientious objectors”
to be granted recognition?

(viii) How can resources released through disarmament contribute to
the realization of human rights, particularly basic rights such as
the rights to food, to work, to health and to education?

(ix) How do the International Covenant on Economic, Social and
Cultural Rights and the Declaration on Social Progress and De-
velopment feature in global strategies for development and for the
realization of a new international economic order?

(x) To what extent have the three United Nations international devel-
opment strategies elaborated so far taken account of human
rights considerations? Is the human rights factor adequately re-
flected in the latest international development strategy, and, if
not, how can the situation be rectified?

Fundamental human rights questions are also raised with respect to
the arms race. A primary consequence of the arms race is to divert re-
sources which could otherwise be used for the realization of human
rights. In addition, the arms race has a number of direct consequences
for human rights. An intensified arms race inevitably leads to a maximi-
zation of security concerns and to resulting limitations upon human
rights; military alliances and block rivalries often lead to interference in
the internal affairs of States, particularly of small States, and denials of
their right to self-determination; a concomitant of the arms race and of
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regional or hemispheric security concerns is the increasing rise of the
‘‘national security state’’, in which security concerns are given the high-
est priority and individual freedoms are consequently accorded little im-
portance. There is also the question of the right of the people to infor-
mation about military policies and programmes of their governments
and their implications. The updated report of the Secretary-General, en-
titled ““Economic and Social Consequences of the Arms Race and of
Military Expenditures’’ states that the people ¢‘have an obvious right to
information about the military policies and programmes of Govern-
ments and their implications. Much of the secrecy in this field is not jus-
tified by military requirements. In some cases, it results from mere tra-
dition, in others it serves such purposes as shielding questionable or un-
necessary armaments programmes from public scrutiny and public criti-
cism. Without endangering the security of any country much greater
openness of information could and should be applied in this field.”’!!
Another aspect which is assuming more and more importance is the pro-
duction of repressive apparatus as a by-product of modern technology
in armaments. It has been documented that repressive apparatus pro-
duced by the military-industrial complex in certain countries is made
available to oppressors in other parts of the world. There is also the
question of the human rights and humanitarian aspects of particularly
inhumane weapons, including biological chemical weapons.

The environment resulting from the arms race and group rivalries
often leads, also, to the strengthening of the role of the army, the police
and other administrative powers and to the extension of the possibilities
of State interference in the public sphere, thereby hampering the realiza-
tion of political and civil rights. Militarization as a process whereby mil-
itary values supersede other political, economic, social and cultural val-
ues, poses grave dangers for human rights.

In his address during the general debate at the thirty-sixth session of
the General Assembly, Crown Prince Hassan of Jordan stated: *“If the
human race is to maintain its claim of being civilized, then it is impera-
tive that humanitarian principles be the cornerstone of this claim. An
internationally recognized framework of comprehensive humanitarian
principles should govern relations among peoples and nations in times
of war and of peace. It should have an in-built monitoring system and
should become the basis for the solution of problems of refugees and
displaced persons, poverty, illiteracy, terrorism and other issues that are
detrimental to the progress of mankind.
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I should like to propose to this Assembly the promotiqn of a ne-w
international humanitarian order parallel to the efforts be}ng made m
the economic and other fields. Before dealing with economics and poli-
tics, let man learn to be more human. I believe that just as .the 1948
United Nations Declaration on Human Rights became the sprmgboard
for a number of international covenants and legal principles, tl’?lS com-
prehensive international humanitarian order may offe.r a new 1n}petus
for a code of conduct in human and international relations of which we
are so desperately in need.”’!?

I. The Secretary-General’s human rights policy

In his departure statement to the Commission on Human i.lights in Feb-
ruary 1982, after five years of distinguished service as Director of the
United Nations Division of Human Rights, Theodoor C. van Boyen
told the Commission that: ‘“The humanitarian policies of the United
Nations, particularly in the area of human rights, still offer much room
for development, and the role of the Secretariat under the Charter r.e-
mains to be fully exploited.’’!? Earlier, in a statement to the C9mmls-
sion on 2 February 1981, Dr. van Boven had posed the following key
issue to the Commission: ‘‘In many instances since the end of the Séc-
ond World War, violations of human rights occurring within countr‘xes
have resulted in levels of human suffering far greater than those ensuing
from many disputes or conflicts between two or more State.& In one
country, for example, the Commission on Human Rights was 1.nformed
by an expert rapporteur that over a million persons had been klnefl. Re-
ports pertaining to human rights situations in many other countries re-
veal terrible human sufferings on massive scales. When such events oc-
cur, without adequate response by the United Nations, can there Pe any
pretence that there is a functioning world order, or tha.t the universal
peace which it is one of the purposes of the United Nations to streng-
then, still exists? Do not serious violations of human rights, even more
than threatening world peace, also violate it manifestly? In i.ts modﬁern
concept, peace is a dynamic and indivisible concept and it is 1mpo’551ble
to separate the internal, international or universal components.’’!4
How have past Secretaries-General of the United Nations seen .the hu-
man rights component within their overall strategies in leadmg'the
Organization? In particular, how have they perceived the interrelation-
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ships between human rights questions and questions of international
peace and security. In the rest of this chapter we shall look at these
issues, using principally the Annual Reports of Secretaries-General Lie,
Hammarskjéld, U Thant and Waldheim.

(@) Trygve Lie

Secretary-General Lie provided the first broad insights into his thinking
in his Annual Report for the period 1948-49. His view was that the main
reason for the existence of the United Nations was to prevent a new
world war from breaking out, but he recognized that other develop-
ments were adding to the importance of the United Nations. He referred
in this regard to the rise of many peoples in Asia and Africa from a posi-
tion of dependency towards one of equality and the growing strength of
the movement to extend the observance of human rights everywhere in
the world. ‘I believe’’, he said, ‘‘that the rise of dependent peoples and
the human rights movement will, in the long run, have far more signifi-
cance and give rise to greater events in the second half of the twentieth
century ...”"5 Referring to the Universal Declaration of Human
Rights which had recently been adopted on 10 December 1948,
Secretary-General Lie observed that *“‘the Declaration . . . is only the
first, although the most important of the steps being taken by the United
Nations to extend respect for human rights more widely in the world.
The essential role of the United Nations in these great developments is
now becoming more clearly defined. On the one hand, the United Na-
tions is assisting the movements towards greater equality of opportunity
between the peoples of Asia and Africa and the peoples of the Western
world, and between the more highly developed countries and those
which are less developed. It is also giving a powerful impetus to winning
human rights for all peoples, wherever they live. On the other hand, the
United Nations is making it possible for these fundamental changes to
be carried out with far less violence than would otherwise be the
case.’’16
The following year, Secretary-General Lie added to this picture:
““The interdependence of all continents and areas does, in fact, require
a series of bold acts, beginning at the earliest possible moment and ex-
tending over many years, to replace the widespread misery and poverty
of the under-developed areas by a steadily increasing prosperity and im-



