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Foreword

Commitment and Compliance: The Role of Non-Binding Norms in the
International Legal System is the culmination of a three-year study project
organized by the American Society of International Law with the support of
the National Science Foundation and the Ford Foundation. We are grateful
for their support for this ground-breaking study that adds an important piece
to the growing literature on compliance in the international legal system.

The project was initiated by Professor Edith Brown Weiss of the
Georgetown University Law Center during her term as President of the
American Society of International Law from 1994 to 1996. It builds on her
work with Professor Harold K. Jacobson of the University of Michigan on
compliance with international environmental accords which culminated in
their edited volume, Engaging Countries: Strengthening Compliance with
International Environmental Accords (MIT Press, 1998). Professor Weiss
guided the early development of what came to be called the ‘soft law project’
by convening a workshop in May 1996 to identify issues raised by state com-
pliance with non-binding norms and to develop a research agenda for eluci-
dating and analyzing the problem area.

Drawing from this and other discussions, the project managers made sev-
eral decisions about the direction of the ASIL soft law project including that
the project would (1) be collaborative, multidisciplinary, and international;
(2) provide a broad legal context within which to position issues of compli-
ance with ‘soft law’; and (3) undertake some comparative analyses of the use
of soft law and compliance in several topic areas within international law.
These decisions reflect the ASIL’s strong research tradition of being cross-
cutting, multidisciplinary, and international.

Throughout the study, the participants in this project held several meetings
to discuss their contributions and the issues under consideration. These meet-
ings were impeccably organized by Sandra Liebel of the ASIL, who also was
instrumental in collecting and distributing manuscripts and keeping in touch
with all the authors. She and others at Tiller House have been enormously
helpful throughout the project. Thanks also to Brian Murray (J.D. 2000,
Notre Dame Law School) for his assistance on the manuscript.

Although collaboration is a hallmark of ASIL’s research program, the
effectiveness and success of any particular project depends greatly on the
leadership and guidance provided by the project director, in this instance
Professor Dinah Shelton of Notre Dame Law School. And in Professor
Shelton, the project found a fine and dedicated director. Contributors to the
project probed issues, challenged received wisdom, and pushed the boundary
of our knowledge. Working with each contributor and throughout the study,
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Professor Shelton remained unflagging in her commitment to produce a Contents
volume of thoughtful and inter-related studies on what at times segmed a sub-
ject that could not be grasped. The value of this book as a collection of stud-

ies reflects her intellectual breadth and editorial skill. The ASIL is gratf?ful to List of Contributors i
her and to all those who have contributed. _to this volume for workxpg to Abbreviations xvii
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Introduction

Law, Non-Law and the Problem of ‘Soft Law’

DINAH SHELTON

The studies in this volume concern three interrelated issues: (1) the nature of
international law, (2) the role of legally non-binding norms or ‘soft law’ in the
international system, and (3) compliance with international norms. The inter-
action of the three issues raises questions about law-making and the bound-
aries of international law in the modern world. The subject of compliance
with non-binding norms draws the issues together, being concerned with why
states and other international actors choose to conclude non-binding rather
than binding normative instruments and whether or to what extent that
choice affects their consequent behavior.

Non-binding norms have complex and potentially large impact in the
development of international law. Customary law, for example, one of the
two main sources of international legal obligation, requires compliance (state
practice) not only as a result of the obligation, but as a constitutive, essential
part of the process by which the law is formed. In recent years, non-binding
instruments sometimes have provided the necessary statement of legal oblig-
ation (opinio juris) to evidence the emergent custom and have assisted to
establish the content of the norm. The process of drafting and voting for
non-binding normative instruments also may be considered a form of state
practice.

Considerable recent scholarship on compliance has questioned what moti-
vates governments and other actors to give effect to international law, but few
of the studies have concerned compliance with non-binding norms.! As dis-
cussed below by Peter Haas, many scholars question whether conforming acts
result from habit or motivated, self-interested decision. Others ask whether
sanctions or other forms of coercion are necessary to achieve compliance or

! Several scholars have considered the theoretical legal effect of non-binding norms without
examining whether in fact such norms are followed. See e.g. Dupuy, R.J., ‘Droit déclaratoire et
droit programmatoire: de la colitume sauvage a la “soft law™’, in SFDI, L’Elaboration du droit
international publique (1973) 132; Seidel-Hohenveldern, 1., ‘International Economic “Soft Law™’,
1979-11 RCADI 173; Bothe, M., ‘Legal and Non-Legal Norms—A Meaningful Distinction in
International Relations? (1980) XI Neth. YB Int’l L. 65, Weil, P., ‘Towards Relative
Normativity in International Law?’ (1983) 77 Am. J. Int’l L. 413; Francioni, F., ‘International
“Soft Law”: A Contemporary Assessment’, in Lowe, V., and Fitzmaurice, M. (eds.), Fifty Years
of the International Court of Justice, Essays in Honor of Sir Robert Jennings (1996) 167.
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whether managing problems through incentives is more effective.?2 Managerial
approaches suppose that states comply with rules in regulatory regimes out of
enlightened_self-interest and respond to non-coercive tools such as reporting
and monitoring. The existence of international bureaucracies created and dri-
ven by treaty regimes they supervise makes compliance possible and likely, help-
ing resolve ambiguity or indeterminacy of norms, assisting regulatory targets to
overcome deficits in capacity to comply through technical assistance, and oth-
erwise ,ggugmg cing conforming behavior. International institutions thus are a focal
point for maximizing compliance and reducing the likelihood of defection.?

The present introduction sets forth a framework for the present study,
beginning with a discussion of the traditional characteristics of international
law. It then looks at recent changes in the international system and the diffi-
culties they pose for resolving problems through traditional international
law-making, leading to a discussion of the role of law and the rule of law gen-
erally, including the importance of compliance. It suggests several hypotheses
about the reasons states have recourse to non-binding norms and what may
be expected from a study of compliance with them. First, the background and
scope of the ASIL project is presented.

A. BACKGROUND AND SCOPE OF THE STUDY

The project to study compliance with international non-binding norms or
‘soft law’ began with a workshop held on May 8-10, 1996. The workshop
brought together participants from several disciplines to identify and explore
issues raised by compliance with ‘soft law’ and to design the elements of a
research agenda. In part, the meeting sought to test the hypothesis that coun-
tries sometimes comply with non-binding legal instruments as well as they do
with binding ones. The term ‘soft law’ itself seems to contain a normative ele-
ment leading to expectations of compliance.*

The workshop paid particular attention to environmental soft law, due to
the recent work of Edith Brown Weiss and Harold Jacobson on compliance
with international environmental treaties.’ Participants also looked at ques-

2 Compare e.g. Downs, G., et al., ‘Is the Good News About Compliance Good News About
Cooperation’ (1996) 50 Int. Org. 379, with Chayes, A., and Chayes, A.H., The New Sovereignty:
Compliance with International Regulatory Agreements (1995) and Young, O., International
Governance: Protecting the Environment in a Stateless Society (1994).

3 See Abbott, K.W., ‘Modern International Relations Theory: A Prospectus for International
Lawyers’ (1989) 14 Yale J. Int'l L 335.

4 Elements in a possible definition of soft law are addressed in Chapter 1 by Christine Chinkin.
Throughout the project, the participants debated the appropriateness of using the term ‘soft law’,
given its ambiguity and questionable correctness as a legal term. The various usages in this vol-
ume reflect the unresolved discussions.

5 Jacobson, H.K., and Brown Weiss,
Accords’ (1995) | Global Governance 119.

E, ‘Compliance with International Environmental
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tions of compliance in other subject areas of international law.® They identi-
fied numerous issues as needing study: do states comply with soft law; what
factors compel states to comply; do these factors differ depending on whether
law is hard or soft; do states respond to soft law in ways that look like
responses to hard law? A hypothesis emerged from the workshop that ‘soft
law’ is used more frequently in some fields of international law than others.
Some suggested that soft law norms are more frequently utilized in the sub-
ject areas of environment and human rights than in trade and arms control.
The project took up the questions raised by the workshop. The initial aim
was to study compliance with soft law in general, with a focus on environ-
mental law because soft law has played a particularly important role in that
new field. After further reflection, however, a decision was made to compare
four subject areas: human rights, environment, arms control, and trade and
finance. Each of the fields has particularities that result in different uses for
non-binding norms and a different ratio of non-binding norms to ‘hard’ law.
Human rights law has developed over the past fifty years into a broad code of
behavior for states and state agents, not only in their relations with other
states, but primarily as non-reciprocal, unilateral commitments towards all
those within the jurisdiction of the state. Environmental law, in contrast, aims
more at regulating non-state behavior: most environmental harm is caused by

- private entities and not by state agents. Arms control is a classic inter-state

issue related to securing international peace and security, requiring regulation
of both state and private entities. Trade and finance is perhaps the most var-
ied of the four areas, one where there are examples of a high degree of regu-
lation and others where there is virtually no law. Quid pro quo is more easily
perceived in the trade and arms control subject areas than in environment and
human rights. Consequently, bilateral enforcement is easier in the former and
perhaps compliance is easier to measure and to ensure. With incorporation of
human rights and environmental concerns into the trade and finance area,
and linkage of human rights and security in the OSCE, greater complexity
appears.

The limited time and resources available also led to a methodology that
confines the project to drawing out relevant factors from specific cases rather
than from a broad empirical study. Within each subject area, cases were cho-
sen for analysis on the basis of hypotheses about factors that might influence
compliance. Those factors are:

A1) The institutional setting. Soft law has been adopted by global general
organizations, global specialized organizations, regional organizations, and
private groups. The project participants discussed at length whether or not to
include norms adopted by non-state actors. Ultimately it was decided to

6 Papers from the workshop have been published by the American Society of International
Law as No. 29 in its Studies in Transnational Legal Policy: International Compliance with
Nonbinding Accords (Weiss, E.B., ed., 1997).
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include them because they are usually intended to impact on state behavior or
to circumvent state policies. In addition, with increasing globalization,
transnational entities that make their own rules prepare and enter into nor-
mative instruments that look much the same as state-adopted norms. Our
hypothesis was that the participation of the relevant stakeholders in the cre-
ation of the norm would lead to greater compliance.

(2) Regional diversity. We sought to examine norms from different regions
where there are different levels of economic development and thus varying
capacity to comply. In addition cultural differences in attitudes towards
informal agreements might affect compliance.

(3) Type of obligation. Some of the cases call for state abstention from
action (e.g. not violating human rights) while others demand positive mea-
sures (e.g. pesticide labeling). We assumed that costly positive measures
would produce less compliance because lack of capacity to comply would
become a greater factor.

(4) Generality and specificity. Some of the norms are very general while
others (e.g. the driftnet fishing ban) are detailed and specific. We assumed that
compliance would be better for specific norms that clearly convey what
behavior is expected than with ambiguous or vague norms.

The grouping of the cases by topic is based on the original assumption that
subject matter is a factor in use of and compliance with non-binding norms.
The study could be re-sorted according to the type of actor adopting the norm
or nature of the target group. These may be significant factors, but may them-
selves depend on the nature of the subject matter.

Throughout the project, participants debated whether binding instruments
(law) and non-binding ones (soft law or non-law) are strictly alternative, or
whether they are two ends on a continuum from legally binding to complete
freedom of action. Recent inclusion of soft law commitments in hard law
instruments suggests that both form and content are relevant to the sense of
legal obligation. Some soft law instruments may have a specific normative con-
tent that is ‘harder’ than the soft commitments in treaties. Other non-binding
instruments may never be intended to have normative effect, but are promo-
tional, serving as a catalyst to further action. This appears to be the case with
some of the concluding acts of international conferences. It may be suggested
that the interplay of form and substance lead to four possible alternatives:

Table 0.1: Normative Intent

Form: Legal instrument Non-binding instrument

Content:

Normative Law Commitment

Promotional | Hortatory language | Freedom of action
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Throughout the study, we attempted to distinguish compliance, enforcement,
implementation, monitoring, supervision, and effectiveness. Implementation
of international norms refers to incorporating them in domestic law through
legislation, judicial decision, executive decree, or other process. Compliance
includes implementation, but is broader, concerned with factual matching of
state behavior and international norms: ‘compliance refers to whether coun-
tries in fact adhere to the provisions of the accord and to the implementing
measures that they have instituted’.” Effectiveness is the question whether the
goals of the norm are achieved, and may be independent of compliance.
Norms includes all rules of conduct, while standards refer to the measures of
compliance or technical objectives. Instruments are the variety of texts in
which they are contained. It should be noted that there can be compliance
without implementation (not stockpiling chemical and biological weapons)
and implementation without compliance (legally, but not in fact, banning
trade in endangered species). Monitoring and supervision refer to the proce-
dures and institutions which are used to assess compliance.

Part I of the study introduces the topic of compliance with soft law by firgt
attempting to define the terms, then presenting an overview of the recent
changes that fiave occurred in international society and the international legal
system, focusing on the role of non-binding norms. Part II of the book pre-
sents the four subject areas, with the select cases in each one. The limited num-
ber of cases means that the conclusions must be tentative. Further studies and
evaluations will be needed. Future research could undertake comparative
national studies of state compliance, including the issue of the extent to which
the autonomy of state agencies and mechanisms serves to diffuse shared
understandings. Such studies can help elucidate the nature and meaning of
international law in the next century. For the present, consideration of the
international legal system as a whole, in its past and present forms, can pro-
vide necessary background.

B. THE INTERNATIONAL LEGAL SYSTEM

Scholars and judicial decisions have characterized the international legal system
as a system of equal and sovereign nation states whose actions are limited only
by rules freely accepted as legally binding.® Brierly defines international law as
‘the body of rules and principles of action which are binding upon civilized

7 Jacobson, H.K., and Brown Weiss, E., supra note 5; Brown Weiss, E., and Jacobson, H.K,
Engaging Countries: Strengthening Compliance with Environmental Accords (1998).

8 See the Case of the S.S. ‘Lotus,” 1927 P.C.L.J,, ser. A, No. 10, at 18 (‘International law gov-
erns relations between independent states. The tules of law binding upon States therefore
emanate from their own free will as expressed in conventions or by usages generally accepted as
expressing principles of law and established in order to regulate the relations between these coex-
isting independent communities or with a view to the achievement of common aims’).
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states in their relations with one another’.? Traditionally, this state-centered
system excluded any role for non-state actors and was based upon a belief in
the factual as well as legal independence of states. Obligations were largely
bilateral and reciprocal in nature, enforced by self-help. Thus, breach of an
obligation by one state could lead to a withdrawal of equivalent benefits by
the offended state. The subject-matter of international legal regulation was
limited, largely concerned with diplomatic relations, the seas and other inter-
national waterways, trade, and extradition.

At the close of World War I, states agreed upon the means to identify bind-
ing international obligations for the purpose of resolving their disputes. As
formulated in the Statute of the Permanent Court of International Justice, the
Court should decide an international dispute primarily through application
of international conventions and international custom.!® This formulation
remains in the Statute of the present Court. Although the Statute is directed
at the Court, it is the only general text in which states have articulated the
authoritative procedures by which they agree to be legally bound to an inter-
national norm. Treaties and custom thus must be recognized by scholars and
other non-state actors as the means states have chosen to create international
legal obligations for themselves. A question posed in this study is whether
state behavior in adopting and complying with non-binding instruments evi-
dences acceptance of new modes of law-making not reflected in the Statute of
the Court. A4b initio, however, we take the view that international law is
created through treaty and custom, and thus ‘soft law’ is not legally binding
per se.

It has become commonplace to note that the international system has
undergone tremendous recent changes. From a community of predominately
western states, the global arena now contains more than four times the num-
ber of states that existed at the beginning of the last century. In addition,
other communities have emerged to play important international roles: inter-
governmental organizations, non-governmental organizations, professional
associations, transnational corporations, and mixed entities comprised of
members of different communities. They both contribute to the making of
international norms and increasingly are bound by them.

The subject matter of international concern similarly has expanded, paral-
leling developments within states where governments have taken on an
increasing number of tasks. Subjects once deemed private passed into the
public sector and from there into issues of transnational concern. Inter-
national law now governs human rights, environmental protection, weapons
systems, and the use of force. It directly regulates individual conduct through

° Brierly, J., The Law of Nations 1 (Waldock, H., 6th edn., 1963).

19 General principles of law are a third, more rarely used, source of international law, with
Judicial decisions and teachings of highly qualified publicists providing evidence of the existence
of a norm. For the present Court, see Art. 38, Statute of the International Court of Justice.
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the development of international criminal law and criminal tribunals. Most
of these topics, as well as the expanding management of the commons areas,
are regulated through complex multilateral regimes with supervisory organs
established to monitor implementation and compliance. Some of the com-
mitments are non-reciprocal in nature, e.g. human rights, where the duties are
owed towards those within the territory and jurisdiction of the state and less
towards other states.parties to the instrument. In such a system, the tradi-
tional method of self-help to induce compliance through withdrawal of ben-
efits is untenable.

Technological change also has made possible communications and travel
that place new problems rapidly on the global agenda, including issues of
transnational crime and the spread of disease. More information exists and
that information is more readily available, creating an awareness of the mul-
tiplicity of problems that require international solutions. The relative sim-
plicity of traditional international law necessarily has given way to complex
forms, processes, instruments, and norms. Successful or unsuccessful
attempts to resolve problems that arise in one subject area cannot always be
projected into other subject areas. The needs and approaches of international
environmental law, for example the notion of ‘common but differentiated
responstbilities’, may not be appropriate to the human rights field or that of
arms control. On the other hand, there has been considerable cross-over,
from national law to international law and back (vertical cross-over) as well
as from one subject area of international law to another (horizontal cross-
over). An example of the latter is state reporting as a supervisory mechanism,
which began in the human rights field and has become widespread in instru-
ments concerning environmental protection.

C. THE ROLE OF LAW AND NON-LEGAL APPROACHES TO RESOLVING
PROBLEMS

The proposed solutions to problems are not always in the form of law. All
human societies strive to maintain order, prevent and resolve conflicts, and
assure justice in the distribution and use of resources. The specific problems
that arise in achieving each of these aims differ from one society to another
and within every society over time. The threats to order and justice that
emerge over time can give rise to a number of responses, of which legal regu-
lation has become perhaps the most prevalent this century. Laws reflect the
current needs and recognize the present values of society. As such, legal reg-
ulation is almost inevitably responsive; it can rarely anticipate or imagine
future problems. Regulation of outer space activities, for example, only
became a matter of interest and concern when such activities became possible.
Guarantees of a right to privacy were articulated only when the threats to




