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Preface

A preface is not destined to give an overview, only to emphasize what is essential
in the prefacer’s view. That is, in my view, the way in which the author searches,
in chapter 6, the significance of a European ius commune, as it emerges from his
examination of three major European liability systems, the English, the French,
and the German. The concept goes back to the 12 century and was based
mainly in Roman law. In the Middle Ages it was not conceived of as a system of
rules enacted for a specific territory. This traditional sus commune disintegrated,
however, with the rise of rationalism and nationalism in the 18" century during
which some rulers wanted the identity of the nation supported by a national
codification (at 602). Currently, harmonization and the search for a new jus
commune are at the very heart of the European private law discourse. Sometimes,
the author observes, the discussion seems to have divided the European academic
world into believers and heathen. Unfortunately, in this discussion the question
whether harmonization is desirable and for what purpose is less debated (at
603-2) as are the differences in attitude towards the codificarion phenomenon
and the level of systematization in the various legal systems, and the academic
involvement in it (at 607-1).

In light of these differences, the author examines basic issues in common and
codified legal systems, such as the predominance of the judiciary over the
legislator (607-2), as well as the characteristics of legal cultures behind the laws
(608): the German fondness for legal order, the English fondness for traditions,
and the French fondness for grands principes He also examines the policy
approaches of these systems based in diverging concepts of justice, #.e., on what is
considered to be just, fair and reasonable: English tort law is primarily about
corrective justice and regulating conduct (609-2), French tort law is less focused
on how someone should behave than on how someone can get damages whereas
German law takes an intermediate position but being closer to French law in that
both systems regard equality and solidarity, and victim protection, as the main
concerns of tort law (609-3).

In this context the role of European law is a functional and fragmentised
approach, in so far as harmonisation is needed for the functioning of the internal
market, even although the European Parliament and the Commission tend to
favour a more systematic approach (at 611). However, is such a systematic
harmonisation feasible and desirable? The answer of the author, focused on tort
law, is that the case for harmonisation of tort laws is not (yet) made (at 612):
[TThe focus should not be on a Europe united in unity with pan-European rules
but rather on a Europe united in diversity with harmonised rules where needed
and diversity where possible’ (at 613). That does not mean that the quest for a



Preface

European zus commune should be abandoned. Quite the contrary: ‘it has lifred
academic discussions on private law to a European level. It has paved the way for
a truly European legal scholarship rather than a national one. Comparative
research has become core business and this has strongly stimulated the trans-
boundary dissemination of information . . . The issue is to organize and stimulate
this dynamic process but not to force it to provide results unless necessary. The
results will need to be flexible and will therefore [depending on the area] to be
diverse ...’ (ibid.). As the undersigned has written — a statement thar is endorsed
by the author: “.. . convergence of the minds of practitioners, judges, professors
and future lawyers is at least as important as convergence of laws. . ." (ibid.).

Convergence of minds can be achieved in many ways: through national and
supranational courts comparing notes and learning from each other, through
national regulators spreading good practices amongst themselves, through aca-
demics providing teaching and reading materials that can be used in universities
and by practitioners throughout the Union. Surely, to promote convergence may
take more time than to harmonize laws and will, undoubtedly, be less spectacular
than to prepare comprehensive codification (for which there is no legal basis,
though, in the European treaties). But, in the long run, convergence may present
a more solid basis in order for European integration to take root in the Member
States’ legal systems, than codification that is not supported by a sufficient
convergence of the minds, will ever be able to do. However, as the author points
out (at 613), to make convergence succeed in the area of tort laws, there is a
pressing need for a general discourse on policy issues in European tort law in
order to explore dividing issues. Issues such as: what are the driving forces and
prevailing ideas behind tort law, how much protection victims and potential
tortfeasors need, and should the emphasis be on the freedom to act, or on
protecting interests, on corrective justice or on distributive justice? The present
book is an excellent start to encourage such a policy discourse and to make it
fruitful. From that angle, it is excellent reading for a large audience of academics
and practitioners, students and teachers within the European Union and beyond.

Walter van Gerven
Leuven, December 2005
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