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PSR, EEREER. B FERFEETEEES AR
RiEZ, HHNAERREFM (inherent sophistication) f& P& &K —FhVEEE
BB —MERIE S MRS —ME S BN R TR X
2%} (interdisciplinary subject) 435, EH&VEHEHHIEH (proper legal translator)
ROFEEREY (RR—REMEEE) . BEEFH (RE—MikiE
EEMELBEREES) UAFEEHABMIRGHETy, Hh (FE) Fritrg
¥, SPABURZ.,

ARMEEERERAENE, EEMENCUAERKRFZEEE D
bh. B4 ARRE R ZEERMEE BTG T A2, EEEA (lay
people) ST T LB AR 5% WA SNEEM FME . S8 - &
(Deborah Cao) FT&EH GEREEY FEL —XIEFANFIRRE LR
FHRHEIIRINE. ZBMNES¥E. BFUREENZEME, WikdEiE
BEOAIC. EA. UE, USIEZRHME. BE L&A, MR
BN YERMEIREE TEASEEANERE, HMAES ST s
B, WEREEFERETT —ENEE. FARERARTEAN, ZBEER
ZRFPEHE RAFANFHEAEREER BRI KA EE
PUEARIRZ Y, AMzPIEEEEEAZ K. BHEEIIRNZZBES
RBAFAESHEH HCE2FAFEERFENLERAR, FEBRTR
EERPRAMHES, ERE —EHXAEIHA.

RS LE. F—FHIEF, REENMALMZEMARS, K
MR T 7 4452 3R1W (globalization) IFEH, UREESEMREKER
BRZ BRI H RS MEH T EEMIFN L ESENESEE. WBEULRE
FR2ZBrAT 4 (cross-cultural and interlingual communicative act) {8 f8 L&, 1%
REFERE —MERMASHEIT . TERRIEAES R, BiRTAZIK
BURHE (SL) UK BHE (TL) PAEMGE. Xk, E5SSHEE
(variable) FJZYIR, HXPEAEBEMERCHIE. (EEKIEE 8258, 1R
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R xR R “ R RML” (demystify) , AR EEERNER —MEr
TREA B F HAth 2 5 2 84 (special, different from other types of translation) ,
HyERR S E I A& R o] LUEE = 1 LR 1.

BOEMNEE EE MRS AEEEM ST AN EN. o
HRIERBIEN S, FEARELETESFEANRMGU A, HPaE
Sarcevic (1997) . Roberts (1992) . Kurzon (1998) . Maley (1994) )3
B, BE R TR SL SUAR E RN A (subject matter) BRIhfE
(function) BEAT 73 RIS . 1FE 40T XA RIE 5 4 AR IEF LT,
WAERE S T EHRF MM (normative nature) . 1741 (performative
nature) . FR M (technical nature) FIANH 5 P (indeterminative nature) P4 A%F
fiE. XEEAFAE F B RIC, Ak, BRI LLRIEE (style) BHL, fbfEsE
TRARVE S RO AR — B S 9% (a recognizable linguistic phenomenon)
Bl - 04, RERE R SL A TL Tl R iR U R EE
FHRMER L. REEREIEREEFRZEENZ AHER. SESL
WRERES Z MM ER . RN ERS. £ TERY WREE, FE
W& REEEE, THELEBMESZ B, BRAEI%M (absolute
equivalence) & 2R,

RZFHRRFNEEFEERERNE, SRS NEN Y B &R
RFENERAMEAR . KEEFTL, HEMFIRESETIES R
B FEEMBIFERE S (translation competence) K Ei¥KFE (translation
proficiency) . FHEL b, FIIBHEEPIRESR N EIEFENET A
(knowledge) , HEEZHEZHEE. IEUW Weisflog (1987) i, #EBRER
ERET MBS, REEE OISR TRES, SRESERNR
[ (national law) « FHEEZ T, IRAEBRAK T R B8 7045 5 35
iz FSGAREIRE —FEe S . MEEEARE PR EIRAE ST, B
FiBH 8 (translational language competence) « EHiE %117 # (translational
knowledge competence) FEH 1% FH% B 7 (translational strategic competence) 7F
THRELTP (context of situation) A3 —FEIATERME T8 A ERMEE.

BNERBFEERRBORE. EERERFEEER S 5ikdi
ARESHEE, RERESTERASA. BAEENSEBTRNNE. &
—ARERE EEA BN ML ARIE AR, EERE R ST R S R
(heterogeneity) , BMEZER—HEIES P, HH. Bk, IEeRX
AR PEERRENHEER, KERERESHRYEIIEASES
MEENR, UEEMEEREWAEL FIE. EEERSPEERAES
PN LB ER A (legal system-bound words) « &A% 125 X — R B3
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VAR AR R A, BOATE R ER T EATMHERRE X B ERI5. #
# B G RE S AR AN B AR AR B RN M e T B P E R
. :
Bh. AN LEBRBEBEEE (legal text) ZBIIFEEARMFR,
J& T8 R (doctrinal) T IELEER LB S (theoretical) ik, H5E I,
ERCARNEZ R e, MU (stylistics) AR, R IAT LB E
(style) Fior A “HTEMEEMEE 525”7 (normative language of law) fl “y%&%
ZER” (literature) o BEAb, ERUARR =50 “IRIFHE A (discoursive
writing) « “VYRAZEHE” (litigation writing) PA K “FyaHEXH”. EE
HARE S ¥R Tiersma WA A —F =M E B XA 440 <Lt s”
(operative documents) « “ A {4 ” (Expository documents) 1 “ i fi
#3247 (persuasive documents) .

o B W R R SCAR VY 4 LA SUA (statutory text) o AVEILAE
(judicial text) « k2 E & (legal scholarly works) FIFA AVEE S (private legal
document) , FHXI|E LKL AKBFETIHERWIRR. FL L, EEM
B “RAREXH” BI8AITH F &S Eh S B S s A M &5
BB . (EEKENESEPEZRERCHIIESIHFE. BR
FHE (textual feature) « WWLHRFIE. AIVEFRFIE. BHRUMLFN X2 B H9FIHE
P pH. thah, EiEE R (common law) MK ER (civil law) B XATH
PIRNVER M E . BiREHTHZERMEEZTRIEKE LD

58 ALEMI, FAFENRFY K HNIEILZE (national legislation) Z EiF
L. RS, EEEHTHEEG, METESANE (EEE1E)
PERSHX, EmmER, HmL. PEEREZGEE (statute) HIH
B ITHAT AT, HOQEME SR BALEMIERIFE. EAFHES
K15 4k 718 (illocutionary force, BE B35 1 SC B Ariss B &2 ) LA R A2k
LA SRR — e WAFAE . B A LR R KPR T R A 540
%58 (equivalence) , MEIFPMANEEMRBE—MNEEHNTE. EE
HENHET MEREFEEB AR A S FREREESRNTERK
— B RN . ZEFERREE, I A R T A ET AR A A VA R 13 S B A
.

55058 1 3 B B BRSO (international legal instruments) FIHH% .
KIEFFALR, W UN. EU. WTO FREAESUE R EMERRAL. £4.
g, #E (covenant) . BUE BPEZMEW KBFLHIERE, BFHE
RERFTE. TR AR, O K FAEm, BREEXARRRER
FRESE . VE& 2 IR XS o) @3E4T T MR, HXTEFEEX A FTLE
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R ILE, Q%15 RICE#E % (multilingual terminology database) « 3C
AEWEE., NEBESERYETHRENSR.

EHABBRAOERNY, BWERNAEATENETAZ., KHEEES
MN—RE S FEEE WA EHITER T, REEZHMMANHEERET S
(contrastive legal linguistics) 3% b4 %:% (comparative law) [ £ B BEA T HR T
H, FEMAERLTHMXEE. MERIEEEESREAMYESH, &%
PIHNERIE S B “ITAME” M AR, ML LXBREHMEEN 2 “iE
B MAE “EEET” EN: RELETSEIBEEE S BERNERE
REE “BHEM” (certainty) , “FNHEM" PN REEEES I EFFFET
RIKEERAIIE O At ERLEBIER D, iBF (speech) 51724 (act) Rl
X, WNAREESUA “ITh7, HREHEEES A “EiTA”
25 REmL, X TAFEEMEREFEEESPANS, ZBIEAR
KA —H BT
X &

PH B B RSB B



Foreword

THE HON. JUSTICE MICHAEL KIRBY AC CMG

Like most judges and lawyers, I spend my life puzzling over the meaning of
words. The words may exist in a national or sub-national constitution. They
may appear in local legislation. Or they may emerge from judicial reasons,
written over the centuries, in the exposition of the common law.

Finding the meaning of these texts is often quite difficult, even when one
is working entirely within a familiar legal paradigm, with a language learned
at one’s mother’s knee and with concepts that are known and accepted.

We should not be surprised about such difficulties. There is such a variety
of languages - there are hundreds of dialects in Papua New-Guinea alone.
The sources to which language adapts are so diverse and their needs so
different. Individual and group varieties are inescapable, so it is something
of a miracle that human minds can ever convey meaning to each other. It is
really astonishing that extremely complex concepts of morality, ethics,
science and technology can somehow be put into verbal sounds and then cut
up into little pieces known as words, sentences, paragraphs and chapters. It
is also amazing that groups (sometimes intercontinental groups such as
those who speak the English or Spanish languages) can communicate with
a fair degree of ease or at least can get the general drift of what they are on
about - linking brain synapses to those of others through the vehicle of
language.

This miracle, known as communication, would probably go unremarked
(and just be taken for granted from the experiences learned at infant school)
were it not for the uncomfortable discovery, relatively early life, that other
people speak languages different from one’s own. To watch children try to
communicate across the language barrier — to look at the expressions of
puzzlement and the blank stares of incomprehension - is an eye-opener.
How can it be that other human beings cannot understand perfectly simple
things that we are saying to them? How is it that others do not speak the
English language?

i



iv Transiating Law

We should not laugh at these questions. I am old enough to remember
a time when learned judges and bewigged advocates thought that it was
sufficient to get their meaning across to the variety of people who had come
to Australia from different lands, with different languages and cultures,
simply by shouting at them. If we spoke loudly enough, they believed,
these people would understand the English language, like everyone else
who was civilised. Only slowly did Australians come to realise that more
people speak languages other than English; indeed that English is not even
the most commonly spoken language in the world — simply the most
intercontinental and universal one of them. .

Gradually, in about the 1960s in Australia, the fog began to lift. Judges and
lawyers began to realise the necessities of translation. And also the perils.
Those perils, and the difficulties and dangers, form the subjects of this book.
As we learn, with growing experience of translation, the transfer of words,
sentences and ideas from one language to another is no mechanical task.
Language, not least the English language, is full of idioms and peasant
expressions, figures of speech and brilliant metaphors that are difficult to
translate exactly into other languages. To the demand of the trial judge or
counsel ‘just translate what the witness says’ comes back the baleful stare
of the translator. Occasionally, he or she would stand up to this insistence
and point out that, without further questions and clarification, the exact
nuance and refinement of meaning, necessary to accurate translation, could
not be procured.

Just when we were congratulating ourselves on having understood the
added peril of translating words in a legal context, we began to realise the
additional complications that Dr Cao has collected in this excellent book.
The last fifty years have seen a huge increase in international travel and
communication, to a degree that would have seemed astonishing in 1950. In
part, this was because of the rapid expansion of international physical travel
following the development of civilian jet aircraft. But, in part, it also arose
out of the remarkable growth of telecommunications, the invention of the
Internet, the expansion of cyberspace and the electronic interconnec-
tion of human minds in every part of the world and far out into space.

So that this interconnection would not simply be a jabbering roar of
incomprehensible static, it is necessary to bridge the gulf of linguistic
differences. And so, the need for translating words in a legal context
expanded far beyond the humble courtroom into the global economy, the
international world of treaties and agreements and the dealings of different
communities living in ever closer association with each other.

As Dr Cao points out, Canada, from the time of confederation and even
before, had to accommodate its basically bilingual character with its law and
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practice. Its statutes were written, accurately and succinctly, in English and
French. The need to express words in the different languages was hard
enough. But it was harder still when those words were addressed to a whole
culture of legal assumptions compacted into a single sound bite. There is a
good illustration in this book of the use in one Canadian federal statute
of the English word ‘court’. Did this connote a ‘cour’ or a ‘tribunal’ in the
French language? Did it embrace the Human Rights Commission, which
Anglophones might not think of as a ‘court’ but which Francophones might
view as a ‘tribunal’, having regard to certain of its decision-making
functions?

Dr Cao points out that other bilingual or multilingual societies are
now treading the same path that Canada has done for more than a century.
In Hong Kong, for example, statutes are now expressed both in English
and Chinese, with each text having equivalent authenticity. Inevitably,
differences emerge over meaning. The reconciliation of the texts is an
important legal function. On Canadian experience, the problem will rarely
be so trivial as a dispute over the meaning of a particular word, as such. In
the legal context, the disputes will commonly arise because many words
have specialised meanings.

Even within the comfortable confines of the English language, we can see
illustrations of this in court decisions. Recently, in the High Court of
Australia, the question arose as to the meaning of the word ‘pawn’ when
appearing in a State statute. Was the word to be given its popular meaning,
so as to address the mischief of unregulated pawnshops to which
Parliament seemed to be addressing itself? Or was the word to be given a
different, specialised and ‘technical’ meaning, because it was used by the
lawmaker in a legal context? The majority took the latter view. I took the
former view. See Palgo Holdings Pty Ltd v Gowans (2005) 221 CLR 249 at 264-
266 [35]-[41]. Parliament promptly amended the act to overcome the
majority opinion. But how much more difficult are issues of this kind when
a translator is seeking to comprehend meaning from the standpoint of an
entire legal culture, looking from the outside at expressions used by
another?

Dr Cao, who has personal reasons to have grown up with these issues in
her own family, is an excellent expositor of the complexities and challenges
that are involved in translating legal notions. In fact, she has spent a lifetime
thinking about this problem. We are most fortunate that she has now
collected and explained her analysis of it. She has offered countless
intriguing illustrations of the difficulties of translation of legal texts. She
has done so by reference to private legal documents, domestic legislation
and international legal instruments. Because the world of regional and
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global commerce and culture will continue to expand, the need for bridges
of language will necessarily proliferate. Those bridges will be needed in
and outside the legal sphere. Unless the bridges can be built, a culture of
peace, understanding and mutual respect will be difficult to secure.

Law has a vital part to play in reinforcing communication between
nations and peoples. Building the international rule of law is a mighty
challenge for the 21st century. We cannot achieve this goal by simply talking
away to ourselves, being confined within our own legal jurisdictions and
linguistic groups. We must cross the barriers of language. For this we need
expert translators of language. And, as Dr Cao points out, we must also be
ready to cross the barriers erected by history, culture and institutions. We
must hope that when the bridges of understanding are built, there will yet
be sufficient commonality to bind humanity together. Law has a part to
play in the achievement of this goal. That is why this book addresses a
problem of great importance for the future of law and life on this planet.

I therefore welcome Dr Cao’s text. There must be no more judicial
shouting at translators. We must look at them with appreciation and awe
for theirs is a subtle and challenging role as the pages of this book reveal

and illustrat]e.
Michael Kirby

High Court of Australia
Canberra
7 February 2007



Preface

Is translation art or science? This question has been asked over the years and
there is still no answer. We may never have a definitive answer to it, but that
hardly matters as translators around the world and over the centuries have
carried out the tasks of translation in an artful and scientific manner.
Perhaps translation is both art and science. It may defy a strict delineation
as translation involves so many facets and both artistic and scientific efforts.
Of translation work, translating law, I believe, is the most intriguing and
challenging, the focus of this book.

The book reflects part of the directions of my research in the past ten years
or so. In this work, I hope to make use of my training and background in
linguistics and law and my experience as a legal translator and court
interpreter to look at legal translation from an interdisciplinary perspective,
exploring the linguistic and legal aspects of translating law, and examining
the interpretive interaction between various languages and legal cultures.

This book is also a tribute to all the legal translators and court interpreters
working in different corners of the globe, tirelessly and admirably, whose
work is vital but often unappreciated or under-appreciated. It pays tribute
too to the linguistic and cultural diversity that constitutes our world and
so much of our contemporary lives. On a personal note, I am Chinese by
birth and a naturalised Australian. Some years ago I married into a Jewish
Italian family from New York whose family name is Tedesco (which in
Italian means ‘German’). So, it is only fitting that I make occasional reference
to all of these languages and laws in this book - Jewish/Hebrew, Italian,
American/Australian/English and German, plus French and Chinese.
Before I left China, life had always involved Chinese and Chinese only, even
though I was trained and qualified as a United Nations interpreter. But
since then, my personal and professional life has taught me much about the
diversity of human as well as non-human lives, the life of the Other, and of
many. 50, in a way, the book is a tribute to the Tedescos and Fuchs of my
extended family that is a miniature reflection of our civilised society today.

vii
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Chapter 1
Inftroduction

Yan Fu (1854-1921), one of the most influential Chinese modern thinkers
and a leading translator, in his Chinese translation of Montesquieu’s De
Uesprit des lois published in 1913, warned his readers about the difference
between the Chinese fa (law) and Western ‘law’ this way:

In the Chinese language, objects exist or do not exist, and this is called
li [order in nature, things as they are, or the law of nature]. The
prohibitions and decrees that a country has are called fa [human-made
laws]. However, Western people call both of these ‘law’. Westerners
accordingly see order in nature and human-made laws as if they were
the same. But, by definition, human affairs are not a matter of natural
order in terms of existence or non-existence, so the use of the word ‘law’
for what is permitted and what is prohibited as a matter of law of nature
is a case in which several ideas are conveyed by one word. The Chinese
language has the most instances in which several ideas are expressed
by one word, but in this particular case the Chinese language has an
advantage over Western languages. The word ‘law’” in Western
languages has four different interpretations in Chinese as in /i [order],
li [rites, rules of propriety], fa [human-made laws] and zhi [control].
Scholars should take careful note.

Yan Fu was not the only person who saw the linguistic difficulty and
complication in translating legal terminology between English and Chinese.
For more than the past century, both translators and legal scholars have
been pondering over the question of whether fa is indeed the equivalent of
‘law’. Furthermore, Chinese is certainly not the only language that presents
a dilemma and challenge in translation. Examples of similar difficulties
abound in the translation of basic legal concepts between most languages.
For instance, one may ask: are the English ‘Rule of Law’, the French Etat de
droit and the German Rechtsstaat equivalent? Or can the English ‘law’ reflect
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the German words Gesetz (concrete-specific law) and Recht (general-abstract
law)? Is the French droit conceptually the same as ‘law’? Similarly, in
Hebrew, hazakah in Jewish law has at least four meanings when translated
into English: a form of acquisition, a praesumptio juris, possession, and a rule
of procedure and evidence in real property (Elon 1985: 242). Conversely, the
English term ‘contract’ is translated into modern legal Hebrew as hozeh
(agreement), but it also has various corresponding or related terms in Jewish
law including hiyuv (non-contractual obligation) and shetar (an evidentiary
document) (Elon 1985: 242).

It is a fact that translating law between any languages is not a straight-
forward affair. Notwithstanding, the translation of law has played a very
important part in the contact between different peoples and different
cultures in history, and is playing an even more important role in our
increasingly globalised world. This fact, unfortunately, is not often
acknowledged, in particular in the development of law and legal studies.
A good illustration of the increasing role that legal translation plays is found
in the European Union (EU). Multilingualism and linguistic equality among
its Member States has been one of the foundational principles and practices
since the inception of the EU. Linguistic and cultural diversity is what gives
the EU its specific character (Wilson 2003: 2). The European Parliament, as
the legislature, makes laws that become national laws and have direct
binding force on the citizens of the Member States. EU laws are translated
into and published in its Member States’ official languages. Thus, translation
is indispensable for the functioning of the European Parliament. As pointed
out, EU laws are inconceivable without translation (Correia 2003: 40).

At another level, the demand for legal translation is on the increase
around the world owing to globalisation and the increased contact and
exchange between peoples and states. For example, the EU now has
twenty official languages and the demand for translation in the EU is
growing with the addition of new Member States and with the preparation
for accession (see Wagner et al. 2002). In the national arena, in bilingual
and multilingual jurisdictions such as Canada and Switzerland, there is
the constant demand and legal requirement for bilingual or multilingual
drafting and translation. In the more recent past, Hong Kong, following
the change of sovereignty in 1997, became a bilingual jurisdiction where
bilingual legislative drafting and bilingual laws have now become the
norm heavily involving translation. There are new challenges and demands
that have not been experienced before in other traditional bilingual or
multilingual jurisdictions. Separately, in monolingual countries, the
demand for translation of legal texts has also risen in recent years. For
instance, in China, with the flood of legislation came a multitude of English



