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FOREWORD

Following last year’s highly successful First Edition, we have worked hard to pro-
duce this Second Edition, which we hope will meet with the same degree of enthu-
siasm. As with the First Edition, this book is divided into two main parts, Part I —
EC Competition Law Developments and Part Il — National Competition Law De-
velopments. Part I is further broken down into topical sections related to Vertical
Restraints, Horizontal Agreements, Abuse of Market Power, Mergers and Acquisi-
tions, Joint Ventures, State Aid, and Policy and Procedure. Within these sections,
we have added sub-headings to distinguish among the various types of proceed-
ings relevant to that section (e.g., State Aid — CFI — Judgments, or Mergers and
Acquisitions — Second Phase Decisions with Undertakings). Part 11 is first broken
down by jurisdiction, and then by topical headings similar to those used in Part I
(e.g., France — Abuse of Market Power).

We thank all the Cleary Gottlieb partners, counsel and associates who have
contributed to this work, including Stephan Barthelmess, Fran¢ois Brunet, Maurits
Dolmans, David Gelfand, Wolfgang Knapp, Nicholas Levy, Mario Siragusa, Dirk
Vandermeersch, Antoine Winckler, Asger Petersen, John Temple Lang, Claudia
Annacker, Matteo Beretta, Charles Berger, Gaélle Bontinck, Christopher Cook,
Eric de la Serre, Rupert Elderkin, Christoph Feddersen, Ianis Girgenson, Karina
Gistelinck, Shaun Goodman, Thomas Graf, Rogier Groen, Silke Heinz, Daniel
Hlan, Philip Kienapfel, Suzanne Kingston, Juha-Pekka Mutanen, Cynthia Ngwe,
Kristina Nordlander, Olivier Oosterbaan, Jonathan Parker, Johanne Peyre, Anu
Piilola, Neil Rigby, Micol Rigol, Robert Schulz, Igor Simic, Nil S6nmez, Sergio
Sorinas, Despina Spanou, Saverio Valentino, Marc Waha, David Went and Peter
Werdmuller. Additionally, we are grateful to a number of Cleary Gottlieb alumni
and other lawyers who have made contributions to our monitoring efforts, includ-
ing Alejandro Fernandez de Araoz, Christer Danielsson, Christian Lundgren, Olivier
Van Obberghen and Silvio Venturi. We also wish to thank the members of our
Brussels office legal support team who have provided research and administrative
assistance on this publication, including Paola Cedrangolo, Dominique Costesec,
Cornelia Kutterer, Ann Moens, lan Reynolds, Katrien Verfaillie and Kerri
Vermeylen.

Romano Subiotto and Robbert Snelders
Brussels, May 2003
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Foreword

Editors’ Note: Cleary, Gottlieb, Steen & Hamilton has a long-standing commit-
ment to the practice of law in Europe. The firm’s advisory work for the French
Government, and in particular Jean Monnet, on the implementation of the Marshall
Plan led to the opening of the firm’s first European office in Paris in 1949. In the
following years, the firm was invited to assist in the drafting of certain provisions
of the Treaties of the European Communities, including its antitrust rules, and to
advise and represent the European Commission and the European Atomic Energy
Agency. The opening of the Brussels office in 1960 was followed by the opening
of offices in London in 1971, Frankfurt in 1991, Moscow in 1992, and Rome and
Milan in 1998.

Cleary Gottlieb’s antitrust practice is among the largest and longest-established
in the world, comprising around 20 partners and over 80 associates based in Wash-
ington D.C., Brussels, Paris, Rome, Milan, Frankfurt, and London. The firm’s
European offices have developed a fully-integrated European antitrust law prac-
tice with extensive and varied expertise in advising plaintiffs, complainants, and
defendants on the application of EC and national antitrust laws to domestic and
cross-border mergers, acquisitions, joint ventures, and minority holdings; relations
among competitors and among companies operating at different levels of trade;
the behavior of dominant companies; the application of state aid rules; proceed-
ings before the European Commission and national antitrust authorities; arbitra-
tion; and litigation before the European Courts and national courts.
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PART I: EC COMPETITION DEVELOPMENTS






1. VERTICAL RESTRAINTS

1.1. COMMISSION — DECISIONS

B&W Loudspeakers

On June 24, the Commission approved a selective distribution system operated by
B&W Loudspeakers, subject to B&W removing certain provisions, including a
prohibition on internet sales.! The Commission’s decision is the latest step in the
evolution of its approach to distance selling in selective distribution systems. The
Commission’s early view was that distance selling (mail order) was at odds with
the obligation to display products and provide advice to customers, and could there-
fore be prohibited under selective distribution.2 However, the Commission subse-
quently decided that distance sales were not at odds with such obligations, provided
that the distributor also maintained physical facilities comparable to those required
of other members of the selective distribution network.? This approach was fol-
lowed in Yves Saint Laurent, where the Commission cited the Guidelines on Ver-
tical Restraints* in connection with its approval of a selective distribution system
which permitted retailers already operating a physical sales outlet to distribute
also over the internet.> The Commission continued this evolution in its assessment
of B&W’s distribution system, stating that B&W could prevent internet sales only
in writing and only if the retailer’s internet site did not comply with criteria “com-
parable to those for sales from a traditional retail outlet” needed to “maintain the
brand image and reputation of the products.” Note that in a later unreported case,
the Commission appears to have accepted a requirement that retailers achieve more
than 50% of their sales at their physical outlet.

1 Commission Press Release IP/02/916.

2 Grundig, OJ 1985 L 233/1.

3 Grundig, OJ 1994 L 20/15.

4 0J 2000 C291/1.

5 Commission Press Release IP/01/713 of May 17, 2001.



