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U. S. Supreme Court
MARBURY v. MADISON, 5 U.S. 137 (1803)©
5 U.S. 137 (Cranch)
WILLIAM MARBURY
V.
JAMES MADISON, Secretary of State of the United States
February Term, 1803

Chief Justice John Marshall delivered the opinion® of the Court. . .

In the order in which the court has viewed this subject, the following questions have been
considered and decided.

1. Has the applicant® a right to the commission he demands?

2. If he has a right, and that right has been violated, do the laws of his country afford him a
remedy ?

3. If they do afford him a remedy, is it a mandamus issuing from this court?

@ 5 U.S. 137 (1803) :( X HEHIC %) H 5 % ,137 A4 ,1803 543 _ U.S. is short for United States
Reports.

@ opinion: R (XFET)HERERLE, RE(AREEZAL)OBE, BRI p ko) & 33
’é‘ﬁi%'&‘ﬂ;é‘:‘%#ﬁfrﬁﬁ#@ﬁl,Iﬂ#ﬁ-%ﬁaﬁi&ﬁiﬁ%&%,P‘Jﬁ@#&?’ﬁ#$i\4&$ﬁfrﬁ)ﬂéﬁ%f«¥&¥d
RETFHED WEEL(dicta) ¥,

@ the applicant: W#H A 35 B 4



The first object of inquiry is:

1. Has the applicant a right to the commission he demands?

His right originates in an act® of congress passed in February 1801, concerning the district of
Columbia. . .

In order to determine whether he is entitled to this commission, it becomes necessary to in-
quire whether he has been appointed to the office. . .

It is therefore decidedly the opinion of the court, that when a commission has been signed by
the president, the appointment is made; and that the commission is'’complete when the seal of the
United States has been affixed to it by the secretary of state. . .

. Mr. Marbury, then, since his commission was signed by the president, and sealed by the
secretary of state, was appointed; and as the law creating the office gave the officer a right to hold
for five years independent of the executive, the appointment was not revocable@; but vested in the
officer legal rights which are protected by the laws of his country.

To withhold® the commission, therefore, is an act deemed by the court not warranted by
law, but violative of a vested legal right.

This brings us to the second inquiry, which is:

2. If he has a right, and that right has been violated, do the laws of his country afford him a
remedy ? The very essence of civil liberty certainly consists in the right of every individual to claim
the protection of the laws, whenever he receives an injury. One of the first duties of government is
to afford that protection. . .

The government of the United States has been emphatically termed a government of laws, and
not of men. It will certainly cease to deserve this high appellation, if the laws furnish no remedy
for the violation of a vested legal right.

If this obloquy is to be cast on the jurisprudence® of our country, it must arise from the pe-
culiar character of the case.

It behoves us then to inquire whether there be in its composition any ingredient which shall

@ 1801 %2 A 27 B B2 @i {4k B4 B 4855 ) ( The District of Columbia Organic Act) , 38 32 % . T
AR K A3k 42 4288 5 44974 % 3k % (Justices of Peace)

@ revocable:adj. TS, THEH ,THRHKE,

® withhold:v. o @ (& FRAREABRAKHH *),

@ jurisprudence:n. % ¥ kB ARG F RAKE, BBE(FXRBANR)HME st diEH kR
REANABASE,
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exempt from legal investigation, or exclude the injured party from legal redress. . .

But when the legislature proceeds to impose on that officer other duties; when he is directed
peremptorily to perform certain acts; when the rights of individuals are dependent on the perform-
ance of those acts; he is so far the officer of the law; is amenable to the laws for his conduct; and
cannot at his discretion sport away the vested rights of others.

The conclusion from this reasoning is, that where the heads of departments are the political or
confidential agents of the executive, merely to execute the will of the president, or rather to act in
cases in which the executive possesses a constitutional or legal discretion®, nothing can be more
perfectly clear than that their acts are only politically examinable. But where a specific duty is as-
signed by law, and individual rights depend upon the performance of that duty, it seems equally
clear that the individual who considers himself injured has a right to resort to the laws of his coun-
try for a remedy. . .

It is then the opinion of the Court;

1. That by signing the commission of Mr. Marbury, the President of the United States ap-
pointed him a justice of peace for the county of Washington in the district of Columbia; and that
the seal of the United States, affixed thereto by the secretary of state, is conclusive testimony of
the verity of the signature, and of the completion of the appointment; and that the appointment
conferred on him a legal right to the office for the space of five years.

2. That, having this legal title to the office, he has a consequent right to the commission; a
refusal to deliver which is a plain violation of that right, for which the laws of his country afford
him a remedy.

It remains to be inquired whether:

3. He is entitled to the remedy for which he applies. This depends on

(A) the nature of the writ applied for

(B) the power of this court

4. The nature of the writ. . .

This writ, if awarded, would be directed to an officer of government, and its mandate to him

would be. .. “to do a particular thing therein specified, which appertains to his office and duty,

L legiclature: n. RN E, T EMH, 4. parliament, congress, chamber (5 ) , legislative department, city
council.

@ discretion: n. HEFR . BALFARBRBRIEHRT, EREARETREATHHE B CHA
BE REFEFMRATSIEHARA RN A .



and which the court has previously determined or at least supposes to be consonant to right and jus-
tice...”

These circumstances certainly concur in this case. . .

This, then, is a plain case of a mandamus, either to deliver the commission, or a copy of it
from the record; and it only remains to be inquired, whether it can issue from this court.

The act® to establish the judicial courts of the United States authorizes the supreme court*to
issue writs of mandamus, in cases warranted by the principles and usages of law, to any courts ap-
pointed, or persons holding office, under the authority of the United States. ”

The secretary of state, being a person, holding an office under the authority of the United
States, is precisely within the letter of thé description; and if this court is not authorized to issue a
writ of mandamus to such an officer, it must be because the law is unconstitutional, and therefore
absolutely incapable of conferﬁng the authority, and assigning the duties which its words purport
to confer and assign.

The constitution vests the whole judicial power® of the United States in one supreme court,
and such inferior courts® as congress shall, from time to time, ordain® and establish. This power
is expressly extended to all cases arising under the laws of the United States; and consequently, in
some form, may be exercised over the present case; because the right claimed is given by a law of
the United States.

In the distribution of this power it is declared that“the supreme court shall have original juris-
diction® in all cases affecting ambassadors, other public ministers and consuls, and those in which
a state shall be a party. In all other cases, the supreme court shall have appellate jurisdiction. ”

It has been insisted at the bar, that as the original grant of jurisdiction to the supreme and in-
ferior courts is general, and the clause, assigning original jurisdiction to the supreme court,

contains no negative or restrictive words; the power remains to the legislature to assign original

O actin. R ;M EE, LBk NLMB T HE, 5 “statute”  LABRA . 3k &L 35 (1789 & &
HE)

@ judicial power: &) s A

® inferior courts: T R sk B KBk &% BE-BEINAERAEALANBIK, A EREHAERAHEE
kR, ¥ TREEEHABGER, SFATRGHEEREE Lk,

@ ordain:y. H R ;R BHNEEESRES, ALAEEAT T, H98 5 “establish” AT A, A4
BN,

® original jurisdiction: #1 ¥ F ¥R, Jurisdiction:n. 3] & FRR,
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jurisdiction to that court in other cases than those specified in the article which has been recited;
provided those cases belong to the judicial power of the United States.

If it had been intended to leave it in the discretion of the legislature to apportion the judicial.
power between the supreme and inferior courts according to the will of that body, it would certain-
ly have been useless to have proceeded further than to have defined the judicial power, and the tri-
bunals® in which it should be vested. . . If congress remains at liberty to give this court appellate
Jurisdiction, where the constitution has declared their jurisdiction shall be original and original ju-
risdiction where the constitution has declared it shall be appeliate ; the distribution of jurisdiction,
made in the constitution, is form without substance. . .

To enable this court then to issue a mandamus, it must be shown to be an exercise of appel-
late jurisdiction, or to be necessary to enable them to exercise appellate jurisdiction.

It has been stated at the bar® that the appellate jurisdiction may be exercised in a variety of
forms, and that if it be the will of the legislature that a mandamus should be used for that purpose ,
that will must be obeyed. This is true; yet the jurisdiction must be appellate, not original.

It is the essential criterion of appellate jurisdiction, that it revises and corrects the proceedings
in a cause® already instituted, and does not create that cause. . .

The authority, therefore, given to the supreme court, by the act establishing the judicial
courts of the United States, to issue writs of mandamus to public officers, appears not to be war-
ranted by the constitution, and it becomes necessary to inquire whether a jurisdiction, so con-
ferred, can be exercised. . .

The powers of the legislature are defined and limited; and that those limits may not be mis-
taken or forgotten, the constitution is written. To what purpose are powers limited, and to what
purpose is that limitation committed to writing; if these limits may, at any time, be passed by
those intended to be restrained? The distinction between a government with limited and calimited
powers is abolished, if those limits do not confine the persons on whom they are imposed, and if
acts prohibited and acts allowed are of equal obligation. It is a proposition too plain to be contes-
ted, that the constitution controls any legislative act repugnant to it; or, that the legislature may

alter the constitution by an ordinary act.

W tribunals:n. Rk B K ) B iﬁ"’fﬂi%“*ﬁ'ﬁ;(%——ﬂ%ﬁP‘I%)ﬁ‘@#’l‘*'ﬁ';%%(ﬁ?’])
¥,

@ bar:n. kg,

@ cause:n. Wi E FXFE A iER, K4,
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Between these alternatives there is no middle ground. The constitution is either a superior,
paramount law, unchangeable by ordinary means, or it is on a level with ordinary legislative acts,
and like other acts, is alterable when the legislature shall please to alter it.

If the former part of the alternative be true, then a legislative act contrary to the constitution is
not law; if the latter part be true, then written constitutions are absurd attempts, on the part of the
people, to limit a power in its own nature illimitable.

Certainly all those who have framed written constitutions contemplate them as forming the
fundamental and paramount law of the nation, and consequently the theory of every such govem-
ment must be, that an act of the legislature, repugnant to the constitution, is void.

This theory is essentially attached to a written constitution, and is, consequently, to be con-
sidered, by this court, as one of the fundamental principles of our society. It is not therefore to be
lost sight of in the further consideration of this subject.

If an act of the legislature, repugnant to the constitution, is void, does it, notwithstanding its
invalidity, bind the courts, and oblige them to give it effect? Or, in other words, though it be not
law, does it constitute a rule as operative as if it was a law? This would be to overthrow in fact
what was established in theory; and would seem, at first view, an absurdity too gross to be insis-
ted on. It shall, however, receive a more attentive consideration.

It is emphatically the province and duty of the judicial department to say what the law is.
Those who apply the rule to particular cases, must of necessity expound and interpret that rule. If
two laws conflict with each other the courts must decide on the operation of each. So if a law be
in opposition to the constitution ; if both the law and the constitution apply to a particular case, so
that the court must either decide that case conformably to the law, disregarding the constitution; or
conformably to the constitution, disregarding the law; the court must determine which of these
conflicting rules governs the case. This is of the very essence of judicial duty. . .

Thus, jthe particular phraseology of the constitution of the United States confirms and
strengthens the principle, supposed to be essential to all written constitutions® | that a law repug-
nant to the constitution is void, and that courts, as well as other departments, are bound by that
instrument.

The rule must be discharged.

® written constitution: A X Bk AXEEBRAKE— W B Bk 4, AR M E 5 ( rigid constitution) ,
Yok B Kk, €5 KK E# (unwritten constitution) , X £ M £ 3% (flexible constitution) #g 3% 5
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Questions to Consider
1. If the Supreme Court of the United States had issued the writ of mandamus, how could it

have forced Madison to comply with the order? What would have happened if he had ignored it?

(In other words, does the Court have enforcement power?)

2. In the Court’s opinion, is Marbury entitled to his appointment?

3. According to the decision, does the Supreme Court of the United States have the authority
to issue a writ of mandamus to force Madison to deliver the commission? Explain. Is there any
way to reverse the Court’s decision?

4. In this case, Chief Justice John Marshall and the Court “ gave up some power in order to
get more. " Explain. What power did they give up? What power did they gain? Why did the Court
do this?

5. Why does the judicial branch, as opposed to the executive or legislative branch, have the
power of judicial review?

6. What do you think the doctrine of constitutional supremacy?

1. Imagine that if Jefferson, rather than Adams, had appointed the Chief Justice of the Su-
preme Court, would the outcome of this case, and the future of the country, have been

different? Why?
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