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PREFACE

This book reports the work of the Law and Language Project at Duke
University. The project began formally in 1974 with support from a
National Science Foundation Law and Social Science Program Grant
(GS-42742). Although the officially designated period for the research
program has ended, research and teaching about law and language con-
tinue at Duke and at scveral other universities where those associated
with the project are now located.

When this work began less than a decade ago, the field of law and
language simply did not exist. Although we are still far from understand-
ing the full range of issues involved, concern has grown and research
has developed to the point where the term law and language suggests
several types of relations, various theoretical and practical questions,
and some competing approaches.

The Law and L.anguage Project at Duke developed out of an effort
to examine the following propositions: (1) Linguistic variation in any
setting is not random, but socially patterned; and (2) sets of rules of
successful strategies and tactics exist for competetive arenas of all sorts,
including trial courtrocms. The first of these propositions is basic in
sociolinguistics; the second is widely accepted within political anthro-
pology. The Law and Language Project was concetved as an opportunity
to relate these propositions, which have seldom been considered simul-
taneously. Taken together and used to design a study of language in the
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xii : Preface

couriroom, they have led to the study of the patterns of language used

in trial courts and the strategic use of language by courtroom participants.
© Wiih the permission of a North Carolina court. more than 150 hours
of courtroom speech were recorded for this study. These tapes provided
a rich archive for a variety of different types of inquiry, inclnding the
ethnography of courtroom speech and social psychological experiments
focused on effects of different modes of presenting information in courts
of law. Four sets of hngnistic variables and related experimental studies
have constituted @ nyygoer portion of the rescarch: {1) “powerful’” versus
“‘powerless’’ speech {(based on Robin Lakoff’s notions of “‘women's
language,” which we found to be generally present in courtroom speech
but more closely associated with social class, educational background,
and previous courtroom experience than gender); (2) hypercorrect versus
formal specch (inspired by the work of William Labov and other linguists
on hypercorrectiont. i3} narrative versus fragmented testimony (based
on our observations in court and opinions expressed by lawyers about
the significance of {ong versus short answers); and (4) simultaneous
speech by witnesses and lawyers (inspired by work done in the con-
versational analysts tradition). All four sets of studies focus on the central
question of the importance of form over content of testimony.

Although specific findings vary by experiment, the general conclision
reached in all is that presentational styie is highly significant in affecting
the reception of courtyoom testimony, possibly more imnportant than has
been gencrally assuniod. The experiments readily confirm thai seemingly
minor varations i wanner of testifying produce major differences in the
evaluation of testimuny on such key factors as credibility, competence
to testity. mtelligence of speaxer., and the hike. In a court of law, facters
affecting such evaluations of speakers may in turn affeci the entire de-
cision-making pracess. Thus, this book demonstrates the link between
language and its sirategie uses in an arena of signal importance for this
and most other socieiice, The principles it demonstrates and the guesiicns
i oraises extend far bevend the particular aspects of language selected
for study, the courtroom, and even the society in which the study was
conducted. Yet, at a more practical level, the findings of the Law and
Language Project raise fundamental questions about the degree to which
certain aspects of the American legal system as presently structured
serve the cause of justice.
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INTRODUCTION

The Importance of Form in Language

It is common knowledge that how something is said may be more im-
portant than what is actually said. For example, when a parent scolds
a child, Don't talk to me that way, the emphasis is on the manner in
which the message is being presented. When lovers whisper ‘‘sweet
nothings’’ to one another, the important point is not what they are saying
but that they are in intimate communication. Similarly, the accusation,
It wasn’t what you said, but how you said it, or the assessment, His
manner betrayed him, underscore the widely held belief in this culture,
and probably in most others, that ForRM comMuNicaTES. This assertion
does not deny or minimize in any way the importance of what is usually
referred to as content. Rather, it points out that unless form—including
paralinguistic features (intonation, pitch, etc.) as well as nonverbal clues
(gestures)—supports and buttresses content, people question the validity
and sincerity of the message. As a consequence, mannerisms can betray
what a person might wish to keep secret: how one talks can communicate
as much or more than what is actually said; and form may become so
important on some occasions that its message overrides other content.

What is not commonly known is much about how important form
really is. That form communicates is taken for granted: and that it is
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2 1. Introduction

important, in fact very important, is generally acknowledged. For ex-
ample, a popular song of a few decades ago whose words included Please
refrain from flushing toilet while train is in the station, I love you shows
the importance of form. A suitor lacking words of his own borrows from
a sign in the train’'s lavatory. The ‘‘filler’” is not heard. What matters
is the expression of feelings—in this case through action and form. Most
communication docs not dismiss content so flamboyantly. Yef it takes
only-a few words like whosoever goeth to connote Biblical sclemnity,
or a phrase like know all men by these preserts to suggest the authority
of the law, To decipher such information, to hear the message com-
municated by form. a listener must rely on vast knowledge acquired
through membersiag in a particular: culture. Information of this sort is
among the hardest to explain to foreigners and among the most difficult
to acquire in another culture. But receiving such messages is not de-
pendent on one’s conscious acknowledgement or evaluation. Indeed, it
is uncommon to discuss form directly. It.is usually relegated to the level
of feelings, intuitions, and perceptions.

This book is dedicated to the study of the importance of form. The
initial working proposition is that form is, at the very least, one important
component of the total message and its reception. | intend to demonstrate
that form may at times be highly significant, even to the point where a
change in form can alter or reverse the impact of a message. The arena
~ chosen for investigating this proposition is the trial courtroom. Other
situations might also have been chosen since this is a general proposition
about the nature of communication. What makes the court especially
interesting is that language strategy is generally recognized by partici-
pants, although poorly understood by them. Investigating communication
in the courtroom is simultaneously an opportunity to investigate the
importance of form and to seek insight into the role of language in the
legal process.

Many linguists argie that form and content are inseparable, that form
is a part of content.” I do not take exception 1o this position. Indeed,
I intend to support it by demonstrating the inseparability of form and
content in a setting where it is customary for many or most of those
who normally operate in it to think of “‘facts’” and “‘demeanor’ as
separable and different. A court may take a witness’s assertion that he

" Grice (1975), for example, argues that the meaning of an utterapce s more thyn its
literal meaning; it inciudes as weli the contextual meaning of the utterance. The difference,
for example, between [ think the car hit him and The car hit him might be argued to be
merely a matter of siyie or form. or altermatively, to reflect differences in the implied
meaning of the two ollerzpces.



The Importance of Form in Language ‘ 3

lacked a job as “‘fact’’ and deal with it accordingly. But human beings,
who are after all the decision makers whether they be judge or jurors,
also hear the manner in which a witness presents this information. Clues
about trustworthiness, confidence, faithfulness of recall, and so on are
to be found in paralinguistic and nonverbal mannerisms. Further infor-
mation about the speaker is yielded by such seemingly minor variations
as these:

(a) I don't got no job.
(b) Job, I don’t have one.
(¢) I ain’t got no job.

" (d) I don’t have a job.

Unlike the others, sentence (a) suggests a speaker who comes from a
background where the native language, like Spanish, requires the use
of double negatives. In (b) the syntax is more likely to come from a
speaker whose German or Yiddish background demands a word order
quite different from ordinary English. In (¢) the double negative with
ain't might be uttered by some black Americans. Finally, (d) is what is
expected from speakers of Standard American English. Thus, so-called
noncontent features of language in fact carry much information—infor-
mation about characteristics of the speaker, the situation, and the like
which cannot be separated from other parts of the message.

There are both expected and customary forms for messages, and there
are often forms that are unexpected and uncustomary. Sometimes there
are even ritualized formulas for messages, as in greetings. In American
English, people asking, How are you? expect responses like Good or
Fine, not elaborate statements about health. Such packaged responses
are expected, customary, and fit the required formula. How then are
speakers to know that others may actually be unwell or have some sort
of difficulties? Most often, this information is communicated by the
manner of responding. Receivers may then draw their own conclusions
and proceed to inquire further 1r THEY wisH. It is important to recognize
the nonobligatory and somewhat ambiguous information communicated
by form. Such information is open to discussion and interpretation in
a way that mere ‘‘overt content’’ is not. One may ignore it (not meaning,
of course, that such messages of form are not heard), or one may attempt
to decipher their meanings by depending on intuitions, asking for further
information, checking perceptions against those of others, or using some
other means. Customary and expected forms are monitored and heard
as such. When expectations arc not met. then participants must determine
what breaks in form indicate.



