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Preface

International law .is continually transforming the world we live
in. So many of the daily transactions in which we or our society are
engaged occur in an environment of transnational rules—such as
when we make a transatlantic telephone call, fly to Mexico, export
computers to Brazil, watch an Australian-made movie, eat Belgian
chocolate confident that it is unadulterated, send troops to
Afghanistan or Iraq, call for prosecution of war criminals in The
Hague, pursue extradition of a suspected murderer who has fled
abroad, condemn genocide in Sudan, organize global reductions in
ozone-depleting gases, or extract natural gas for our homes from an
undersea continental shelf.

This book is about such transnational rules. It explores the basic
foundations of international law: its nature, history, and theoretical
underpinnings, and the players that make it all happen (states, in-
ternational organizations, others). The manner in which interna-
tional law is created, interpreted, and enforced is addressed, as well
as mechanisms for dispute resolution. Several chapters are devoted
to discrete subject matter areas, such as human rights, environ-
ment, international crimes, and the laws of war. Further, the inter-
relationship of international law with national law is explored, with
particular focus on U.S. foreign relations law.

The objective of this book is not to provide a comprehensive ac-
count of these areas, for doing so would require several volumes and
even then would be incomplete. Rather, this book seeks to illumi-
nate the central principles that animate the field and to convey
basic information of use to students and practitioners alike, with ap-
propriate citations for those interested in further study. So as to
“bring the material alive,” relevant and contemporary incidents in-
volving international law are provided throughout. While traditional
international law is central to the book, new developments in
transnational cooperation are also addressed, such as the tremen-
dous influence of non-governmental organizations.

I wish to express my profound appreciation to Judge Thomas
Buergenthal, since our prior collaborations helped inspire this vol-
ume. My thanks to Jered Matthysse and José E. Arvelo-Vélez for
outstanding research assistance on this project, and for the support

v
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Chapter 1 '

FOUNDATIONS OF
INTERNATIONAL LAW

The field of international law is principally concerned with
legal norms that operate among nations (often referred to as
‘“‘states’), but it is also concerned with certain legal norms that
operate between a nation and persons within its jurisdiction, and
with certain legal norms that regulate the transboundary relation-
ships of persons. Unlike national law, international law is largely
decentralized; there is no single legislature, judiciary, or executive
responsible for the creation, interpretation, and enforcement of
international law, but instead a conglomerate of ways international
law seeks to perform those functions. As such, the origin and
nature of international law are both unusual and exciting; the field
allows a lawyer to ‘“‘think outside the box” as to what law is and
how it shapes human behavior. At the same time, fully understand-
ing the field of international law may take years of study, for it
encompasses an enormous range of topics, from the grander norms
that seek to prevent war to the less dramatic norms that regulate
trans-Atlantic telephone calls.

The purpose of this chapter is to introduce the reader to the
basic structure of international law, to some of the theories that
exist in explaining the nature of international law, and to the basic
history of the field from its origins to the present. By understand-
ing these foundations of international law, and the ‘‘actors” of
international law discussed in Chapter 2, it will be possible to
discuss in detail the manner in which international law is created
(Chapter 3), interpreted (Chapter 4), and enforced (Chapter 5).

A. Structures of International Law
Basic Horizontal Structure: Interaction of States

In the first instance, international law arises from a horizontal
structure that consists of 191 nation states.! Each of these nation
states is fully sovereign; none of them regards themselves as

1. As of 2005, there are 191 member recognized by some states as being a
states of the United Nations. There is a  “state,”’ but have not been admitted to
further state, the Vatican State, which is  the United Nations. For a discussion of
not a member of the United Nations. what constitutes a ‘“‘state,” see Chapter
Other entities, such as Palestine, are 2(A).
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subordinate to any other state nor, as a general matter, subordinate
to a supra-national organization. This horizontal structure is very
d_ecentralized and means that states can only be exposed to restric-
tions that they have affirmatively accepted, which occurs when they
regard the restrictions as advancing their national interests.

Imagine that you are a member of a group of 191 persons
stranded on an island. No one in the group is willing to cede power
to any single person or small group of persons for the purpose of
making rules that would bind the group as a whole. At the same
time, two persons on the island might develop rules as between
t'hemselves, such as ‘“whenever you give me two coconuts, I will
light a fire for you.” Entering into such a bilateral agreement
serves the interests of the two persons; they both gain more by
cooperating then by not cooperating. This bilateral agreement does
not bind other persons; it only binds the two persons who have
entered into the agreement,.

If one of the persons fails to abide by the rule, then the other
person likely would reciprocate by no longer cooperating in the
arrangement. This dynamic of reciprocity helps keep such bilateral
agreements operating, for the two persons entered into the agree-
ment because it was in their interests to do so and, unless those
Interests change, there is no reason to deviate from the rule.
Moreover, a failure to abide by the rule may have reputational
consequences; if it is known that you received two coconuts but
then refused to light the fire in exchange, you will be seen as an
untrustworthy partner by others on the island. Before long, you
will not be able to enter into any agreements with other persons,
such that your short-term gain (obtaining two coconuts for free) is
at tbe expense of your long-term survival. Even if you could
survive, most persons do not like being outcasts; they instead strive
to be regarded by others as community members in good standing.

All told, the more rational choice for each person is to abide by her
agreements.

Such dynamics are quite common in international law. For
example, in the field of trade law, states have agreed under the
General Agreement on Tariffs and Trade (GATT)? to the entry of
goods and services from each other without restriction, or pursuant
to negotiated tariff levels or quotas. A failure to abide by the
agreement can lead to retaliation by your trading partner and can
have reputational consequences in dealing with other trade part-

2. General Agreement on Tariffs and  World Trade Organization, Annex 1A,
Tr;d% Oct. 30, 1947, TIAS. 1700, 55 Tue LecaL Texts: Txe RESULTS OF Tue
.N.T.S. 187. The agreement was re- Uruguat ROUND oF MULTILATERAL TRADE

vised as part of the Uruguay Round, so
as to create a “GATT 1994.” See Mar- gEgcéT)‘fATmNs 17 (1999), 53 LLM. 81

rakesh Agreement Establishing the
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ners. In most instances, the rational choice for a state is to abide by
its trade agreements.

Agreement to a rule need not be solely bilateral. Every person
on the island may realize that it is in their interest for certain
general rules to exist, such as a rule that physical attacks by a
person against another person are prohibited. Consequently, the
members of the group might all agree to a rule prohibiting physical
attacks. If so, a rule of non-aggression is created even without a
legislature, for the community of persons is small enough that,
through consensus of the persons directly affected, a new rule can
emerge. Such a rule is similar to Article 2(4) of the United Nations
Charter, which prohibits the use of force by one state against the
territorial integrity and political independence of another state.?

Issues may arise regarding the enforcement and interpretation
of the non-aggression rule. Consequently, everyone on the island
(or a sub-group) might further agree that if a person is seen
physically attacking someone else, then all the other persons on the
island (or the members of the sub-group) will band together to stop
the attacker. If so, a means for enforcing the rule through collective
security has emerged; so long as the community of persons is truly
willing to gang up on an attacker, it is likely that the rule will have
“teeth”—violations of the rule either will not occur because they
have been deterred or, if they do occur, will be dealt with quickly
and effectively. Such a rule is similar to Article 5 of the Charter of
the North Atlantic Treaty Organization (NATO), by which member
states agree that an armed attack against one NATO member in
Europe or North America shall be considered an attack against all
NATO members.' Many observers believe that this rule helped
prevent armed conflict in Europe throughout the Cold War.

There may, of course, be grey areas in applying the non-
aggression rule. What if you think someone on the island is about
to attack you; may you preemptively attack them? The island has
no judicial court to consider such a matter, so instead you may have
to rely upon the manner in which the community as a whole
responds to such a preemptive act (either accepting an instance of
preemptive self-defense or not accepting it). Indeed, over time the
practice of the community may serve to interpret and reinterpret
the meaning of the rule. In 2002, the United States issued a
national security strategy that claimed, among other things, an
evolving right under international law for the United States to use
military force preemptively against the threat posed by ‘“rogue
states” possessing weapons of mass destruction (WMD)’ The reac-

3. U.N. Charter art. 2(4), 59 Stat. 5. See Write House, THE NATIONAL
1031, T.S. No. 993. SECURITY STRATEGY OF THE UNITED STATES OF
4. North Atlantic Treaty, art. 5, Apr.  Amgrica 13-17 (Sept. 17, 2002).
4, 1949, 63 Stat. 2241, 34 U.N.T.S, 243.
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tion of the international community was largely unfavorable, sug-
gesting that such a right may not exist in international law.

Looking at this simple horizontal structure, jurisprudence
scholars have expressed differing views as to the nature of “inter-
national law.” On one end of the spectrum, the British scholar
John Austin in 1832 denied that international law was really
“law,” since law is best understood as a command issued by a
sovereign that was backed by a sanction. Since international society
lacked such an overarching sovereign, Austin felt that the field
referred to as “international law” was best understood as simply a
collection of moral rules.® At the other end of the spectrum, the
Austrian scholar Hans Kelsen, writing in 1960, saw international
law as primitive in nature, but nevertheless as sitting at the top of
a global legal order of which national laws are a subsidiary part.’
Somewhere in the middle of the spectrum fell H.L.A. Hart, a
British scholar who in 1961 regarded international law as a series
of “primary rules” (e.g., a rule to trade coconuts for fire), but as
lacking the important “‘secondary rules” (e.g., rules about how the
primary rules can change over time and how they are to be
interpreted) which are needed to create a true legal system.? These
starkly differing views continue to attract adherents today, but are
made vastly more complicated when one introduces the other, more
“‘yertical’’ aspects of contemporary international law.

Vertical Structure: International Organizations

International law is not limited to a simple horizontal struc-
ture. Over time, states have come together to create some supra-
national organizations capable of creating laws that have a binding
effect on their member states. For example, within the European
Union, the 25 member states have delegated to the European
Community (EC) sweeping powers to regulate broad sectors of their
economies, including the movement of goods, services, labor, and
transportation. On matters such as completion of the internal
market, the environment or consumer protection, E.C. legislation is
adopted jointly by the European Council and European Parliament
under a ‘‘co-decision procedure.” Certain provisions of the E.C.
treaties and various E.C. legislative measures apply directly within
the member states, superseding national law in case of conflict. To
that extent, E.C. law has a status within the member states
comparable to federal law in the United States. Other international
organizations typically have less sweeping powers than that found

6. See JOuN SL’STIN, THE l;r;ovmcns OF 8. See H.L.A. Harr, Tue CONCEPT OF
JURISPRUDENCE  DETERMINED 2, 200- Law (1961 i
201(H.LA. Hart ed., 1954) (1832), ) (especially Chapter X).

7. See Hans Kersen, Pure THEORY OF
Law (Max Knight trans., 1967) (1960).
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in the European Union. Nevertheless, as discussed in Chapter 3(E),
there are other international organizations and autonomous treaty
bodies capable of creating new rules that bind their member states
without the consensus of those states.

Likewise, in some instances, states have created and submitted
themselves to the compulsory jurisdiction of international courts or
tribunals. For example, about 65 states have submitted themselves
to the compulsory jurisdiction of the International Court of Justice
(the judicial wing of the United Nations) if they are sued by
another state that has also accepted the Court’s compulsory juris-
diction. Hundreds of treaties concluded by states also provide for
the Court’s jurisdiction when a dispute arises with respect to one of
those treaties. The International Court is also available if states
mutually agree to bring a particular dispute before the Court, even
if jurisdiction on a compulsory basis does not exist. Each year, the
International Court decides cases on matters such as territorial and
maritime disputes, diplomatic immunities, or disputes over the use
of military force. While the International Court is one of the oldest
and most venerated fora for pacific settlement of disputes, there are
a wide array of such fora in existence, as discussed in Chapter 4.

Some international organizations are capable of helping en-
force international rules. As discussed in Chapter 5, the Security
Council stands at the center of such entities, with extensive power
to impose sanctions and use military force to address threats to
peace and security. However, there are numerous other ways that
international organizations help to enforce international law, such
as the process for authorizing retaliatory trade sanctions by the
World Trade Organization, or the indictment and prosecution by
the International Criminal Court of persons for violating the laws
of war.

Vertical Structure: Interface with National Law

A different aspect of the vertical structure of international law
concerns the interface of international law with national law (also
referred to as ‘‘domestic law’). National legal systems typically
contain rules about whether international law is automatically
received into the national legal system. As discussed in Chapter 7,
Article VI of the U.S. Constitution provides that treaties concluded
by the United States are part of the “supreme law of the land,”
which has been interpreted to mean that, in some instances, a
treaty properly concluded by the United States is immediately
capable of creating a rule that binds within U.S. national law.
Thus, a private individual may be able to sue in U.S. court using a
provision of the treaty as a rule of decision in the case. By contrast,
in the United Kingdom, treaties never have an immediate effect




