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Preface

The relationship between intellectual property and private international law,
fascinating and multi-facéted as it may be, is loaded with a peculiar tension.
Both fields have similar features; they are markedly different from general
civil law and civil procedural law, and each of them has become the domain
of specialists cultivating their own terminology and patterns of thinking.
Both are also inherently international. While this is obvious in the case of
private international law, it also applies to intellectual property, which, on
account of its ubiquity and the problems resulting therefrom with regard to
protection of rights in foreign countries, has always figured among those
legal areas where international protection systems and multilateral harmon-
isation efforts have been considered as factors of key importance.

Whereas the existence of conflicts ensuing from the unauthorised use of
protected subject-matter abroad has always been witness to the fact that an
area of common interest exists between private international law and intel-
lectual property, the relationship between the two fields has long been
tense, or was even neglected. This is due not least to the high degree of
specialisation referred to above; it is not easy for the specialists in each field
to communicate with each other in a language that is precise and sophisti-
cated enough to express the relevant nuances, yet at the same time is under-
standable to both sides. Nevertheless, in view of the exponential increase in
conflicts involving trans-border elements that have arisen in a world char-
acterised by global trade and borderless communication structures, it has
become essential to enhance one’s ability to understand and employ the
other discipline’s tools and structures, not least with a view to probing their
appropriateness for mastering the challenges of the future.

The meeting arranged under the title Jurisdiction and Choice of Law in
Intellectual Property Matters—Perspectives for the Future (Europe and
World-Wide) in July 2003 by the Max Planck Institute for Intellectual
Property, Competition and Tax Law, of which the contributions compiled
in this volume are the fruit, represents one of the many steps that have to
be taken on the long journey towards a better understanding between pri-
vate international law and intellectual property, with the ultimate aim to
devise a future system of international and regional junisdiction and applic-
able law that is better adapted to the increasingly supranational character of
exploitation and conflicts of rights than are traditional schemes. Among
other things, the meeting marked the culmination of a project concemed
with the elaboration of draft provisions on jurisdiction and enforcement of
foreign judgements in intellectual property matters that had been con-
ducted at the Max Planck Institute since spring 2001. The solutions
endorsed by the Max Planck working group were presented and discussed
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at the meeting, the topic being complemented by information on the
activities by the Hague Conference for Private International Law as well as
on the jurisdiction chapter in the project adopted in 2001 by the American
Law Institute. As jurisdiction cannot be regulated properly in an inter-
national context without addressing choice-of-law issues, the perspectives
for development of international rules in the latter field featured as another
focal point in the meeting. Framed by these two elements—international
jurisdiction on the one hand and perspectives for harmonised choice of law
rules in an international context on the other—specific. European themes
were addressed, namely, jurisdiction, the establishment of a European
judiciary in the patent field and its potential relevance for IP in general; the
relationship between regional (European) systems and an international
jurisdiction convention, and, in the context of choice-of-law issues, the
recent proposal for a Regulation on applicable law in non-contractual rela-
tionships (Rome II). Furthermore, in order to underline the international
perspectives, a special contribution was dedicated to recent developments
in Japan.

In the one year that has passed since the meeting, things have developed
further, without a breakthrough having been achieved in any of the areas
treated in this volume. The authors have to some extent been able to
update their written papers, which, however, still reflect the views
presented and the thoughts discussed during the lively and most animated
sessions that took place in the beautiful surroundings and inspiring atmos-
phere of the convent of Frauenworth on the island of Frauenchiemsee in
Bavana.

Josef Drexl
Annette Kur
Munich
August 2004
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The Hague Conference Project for a Global
Convention on Jurisdiction, Recognition and'
Enforcement in Civil atid Commercial Matters —
An Update*

ANDREA ScuuLz**

1. The History of the Hague Judgments Project

Following some preparatory work which had been carried out within the
framework of the Hague Conference on Private International Law between
1992 and 1996,! the Member States represented at the Diplomatic
Conference that concluded the Eighteenth Session of the Conference in
1996 decided “to include in the Agenda of the Nineteenth Session the ques-
tion of jurisdiction, and recognition and enforcement of foreign judgments
in civil and commercial matters”.2 ,

In accordance with this decision, the Permanent Bureau of the Hague
Conference established a Special Commission, which held five meetings of
one or more weeks between June 1997 and October 1999. At the meeting
in October 1999, which was supposed to be the last meeting of the Special
Commission,> a “Preliminary Draft Convention* on Jurisdiction and

* This article is based on the paper given at the workshop organised by the Max Planck
Institute for Intellectual Property, Competition and Tax Law at Frauenchiemsee on 20-
22 July 2003. It takes into account subsequent developments up to 30 September 2003.
**  Driur., LLM, since 1 January 2002 First Secretary at the Hague Conference on
Private International Law and responsible for the Judgments Project. Between 1998 and
2001, the author (then working with the German Federal Ministry of Justice in the sec-
tions on private international law (PIL) (until June 1999) and copyright (from June 1999
until December 2002)) was a member of the German delegation to the Hague negotia-
tions on the Judgments Project. She can be reached at as@hcch.nl. :

1 For further details, see Nygh & Pocar, Report on the Preliminary Draft Convention on
Jurisdiction and Foreign Judgments in Civil and Commercial Matters adopted by the
Special Commission, Hague Conference (HC) Prel. Doc. No. 11, at 25 et seq. (also avail-
able at www.hcch.net under “Work in Progress”). Whenever reference is made to the
website of the Hague Conference in this paper, only the top-level address will be indicated
due to current changes in the Hague Conference website format that may affect the loca-
tion of individual documents.

2 Final Act of the Eighteenth Session, Part B, No. 1. Hague Conference on private
international law, Proceedings of the Eighteenth Session, Tome 1, 1999, p. 47.

3 According to the working methods of the Hague Conference, each session lasts
roughly four years and is concluded by a Diplomatic Conference, which normally adopts
(1) the main elements of the work programme for the four years to follow, in particular the
next convention préject, and (2) the text of 2 “Draft Convention”, which has been elabor-
ated by a Special Commission during the four years preceding the Diplomatic Conference.
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Foreign Judgments in Civil and Commercial Matters” was adopted. This
was done by vote on the individual provisions, as provided by the Rules of
Procedure of the Hague Conference.

Both the structute and the content of the text adopted in'1999 very much
resembled the Brussels Convention of 27 Septerber 1968 on Jurisdiction
and the Enforcement of Judgments in Civil and Commercial Matters® and
the Lugarno Convention of 16 September 1988 on Jurisdiction and the
Enforcement of Judgments in Civil and Commercial Matters.” The text
contained ruleson jurisdiction as well as on the recognition and enforcement
of judgments rendered on the basis of Convention-based jurisdiction in a
Contracting State. The chapter on jurisdiction provided for a general defen-
dant’s forum (in the defendant’s state of habitual residence; Art. 3), where all
actions against a particular defendant could be brought, as long as they
fell within the scope of the Convention (Art. 1) and were not subject to
exclusive jurisdiction under the Convention. Equally open to all actions,
independent of the subject matter, were fora based on a choice-of-court
.agreement (Art. 4), on appearance and submission by the defendant (Art. 5),
on a joinder of actions against multiple defendants (Art. 14), counter-claims
(Art. 15) and third party claims (Art. 16). In addition, there were rules on
specific jurisdiction for certain subject matters — some exclusive (Art. 12),
but most of them not (Arts. 6-11).

As far as intellectual property rights are concerned, Art. 12(4)—(6) pro-
vided as follows:

4 The Special Commission constituted for each project will normally end its work
about one to one-and-a-half years before the envisaged date of the Diplomatic
Conference with the adoption of a “Preliminary Draft Convention”, thereby leaving time
for consultations on the text in the Member States of the Conference and other states par-

ticipating in the negotiations. The final text then adopted during the Diplomatic -

Conference, as mentioned above, is called “Draft Convention” as long as it has not been
signed by any state entitled to do so. Normally, the Draft Convention is opened for signa-
ture on the closing day of the Diplomatic Conference, when the Final Act is signed by all
delegations and the text thereby approved as being the result of their negotiations. The
first signature by a state entitled to do so then promotes the “Draft Convention” to a
“Convention” which will subsequently bear the date of the first signature.

5 The text of the Preliminary Draft Convention and its Explanatory Report by Nygh
(Australia) & Pocar (Italy) have been published in HC Prel. Doc. No. 11 (supra note 1).

6 Q] EC 1998 No: C 27/1. On 1 March 2002, the Brussels Convention was replaced
by Regulation (EC) No. 44/2001 on Jurisdiction and the Recognition and Enforcement
of Judgments in Civil and Commercial Matters of 22 December 2000 (O] EC 2001 L
12/1) (the Brussels I R egulation) for 14 of the 15 EU Member States. The Convention is,
however, still in force between the 14 EU Member States, now bound by the Regulation,
and Denmark. In this paper, the Conventions of Brussels and Lugano, together with the
Brussels I Regulation, will be referred to as “the European instruments™.

7 OJEC 1988 L 319/9. -



