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. . . ethics are confessedly a branch of academical learning, and

Aristotle himself has said, speaking of the laws of his own coun-

try, that jurisprudence or the knowledge of those laws is the
principal and most perfect branch of ethics.

William Blackstone, Commentaries on

the Laws of England, Vol. 1, {1765—9), 27

The law and morality are inextricably interwoven. To a large
extent the law is simply formulated and declared morality.

_ Smith New Court Securities Ltd v. Scrimgeour Vickers
(Asset Management) Ltd [1996] 3 WLR 1051,1073, per Lord Steyn

/
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PREFACE

THis book is not an introduction for beginners or a comprehensive
text. However, I hope that it will be accessible to anyone who has
done a basic course on tort law, while at the same time offering stim~
ulation to those whose knowledge and understanding of the subject
is more advanced. The approach I take is a development of the mode
of analysis I adopted in Tort Law and Economic Interests, 2nd edn
(Oxford, 1996). My aim is to show: that it is possible to think about
the law of tort in an analytically rigorous way without being tied to
the traditional textbook approach to the subject. For me, tort law is
an exercise in applied ethics, and I believe that much illumination can
be gained by secking to unde/pétand the ethical principles to which it

- gives practical content.

I owe some major debts. The first is to the British Academy and
the Leverhulme Trust whose generosity in awarding me a Senior
Research Fellowship in the academic year 1996—7 made the comple-
tion of this book possible much sooner than the normal demands of
teaching, examining and administration would have allowed.
Secondly, in addition to providing me with a constant source of intel-
lectual inspiration and companionship, Jane Stapleton read a draft of
this book and, as always, made many penetrating and extremely help-
ful comments and criticisms:

. Thirdly, I want to thank Richard Hart and Jane Parker for agree-
ing to publish the book. I am delighted that it will be one of the first
publications of Hart Publishing. I have known Richard for many
years, and I am extremely grateful to him for the loyalty, friendship
and encouragemeht which he has bestowed on me and on so many
other authors. It is these qualities, even more than his commercial
flair and his eye for quality, which make him a great publisher. And
I owe much to Jane for her enthusiasm and warm friendship, as well
as for playing her essential part in the production of this book with
wisdom and quiet efficiency.

I am writing this preface in anticipation of taking up a Chair of
Law in the Division of Philosophy and Law of the Research School
of Social Sciences at the Australian National University in Canberra.
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This book is, therefore, the last large piece of academic work which
Ishall complete in Oxford. I cannot let the occasion pass without say-
ing how lucky I am to have been able to spend half my academic life
in Oxford, particularly at Corpus. My arrival in Oxford as a graduate
student in October, 1974 in a very real sense marked my intellectual
birth. Those two years reading for the BCL were enormously excit-
ing. To be able to return as a tutor was a dream come true. Oxford’s
unique social organization and teaching system, together with the

intimacy and mutual respect of the Corpus academic community, . .

have provided me with just the sort of environment I needed to
develop as a lawyer. I cannot think how things might have turned out
better. So this book is offered as a toast to Corpus Chisti College and
to Oxford.

PFC
April, 1997 ’ Corpus Christi Cc;cltlﬂegce1
Oxfor
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1. DISMANTLING TORT LAW

INTRODUCTION

As its name implies, this book is about the structure of tort law. Its
starting point is the proposition that the law of tort can be viewed as
a system of ethical rules and principles of personal responsibility for
conduct. This approach is in contrast to the traditional one of seeing
tort law as made up of a number of discrete “torts”, that is, legal for-
mulae which can be used to obtain remedies from courts or as bar-
gaining counters in out-of-court negotiations. I see tort law as a
collection of causes of action (or “heads of liability”) each made up
of three main components: al}/interest protected by the law, some
conduct which the law sanctions, and a remedy or sanction by which
the interest is protected and the conduct is sanctioned. The structure
of causes of action in tort is “correlative”; that is, every cause of
action in tort is a two-sided affair made up of elements relating to the
plaintiff and elements relating to the defendant. In Chapter 1, I
explain the relationship between the traditional approach to the
exposition of tort law and my “personal responsibility” approach; and
I give an account of the basic structure of tort law in terms of correl-
ativity, protected interests, sanctioned conduct and sanctions.

In Chapters 2, 3 and 4 respectively I offer an account of the sorts
of conduct which tort law sanctions, the sorts of interests it protects
and the sanctions by which it does the protecting and the sanction-
ing. In Chapter § I draw together the strands of the previous three
chapters and show how the various interests protected and the vari-
ous types of conduct sanctioned by tort law are combined into heads
of liability, defined in terms of protected interests and sanctioned
conduct, which trigger the various sanctions available in tort law.
This chapter provides the reader with a whistle-stop tour of tort doc-
trine. It provides a range of new perspectives on a well-cultivated
landscape. What I do in Chapters 2—5 is to break tort law up into its
constituent building blocks and then put those blocks back together
in a novel way which not only illuminates the inner workings of tort
law but also lays the groundwork for a better understanding of the
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relationship between tort law and other areas of the law, such as con-
‘tract l]aw and criminal law. Against the background of the idea of per-
sonal responsibility, this account offers fresh insight into, and greater
understanding of the significance of, many aspects of tort doctrine.

It is, of course, not only tort law which can be described in terms
of the ethics of personal responsibility, and it is not only tort law
which has a correlative structure. In this light, Chapter 6 tackles two
difficult questions raised by my approach: what, if anything, holds
together the body of law traditionally referred to as the law of tort
and gives it “unity”; and in what way, if any, is that body of law dis-
tinctively different from other bodies of law which are concerned
with personal responsibility (such as contract law). The basic argu-
ment of this chapter is that legal categories such as tort and contract
are useful, if at all, only for educational purposes and to facilitate
access to legal materials. This conclusion will not be very congenial
to those who wish, for whatever reason, to preserve sharp conceptual
divisions between different areas of civil law. Amongst other things,
it has important implications for the issue of concurrent liability and
for modes of analysis of the “law of obligations”.

Finally, in Chapter 7, I explore the implications of my approach
for the relationship between the doctrines, rules and principles of tort
law on the one hand, and the functions and effects of the law on the
other. This relationship is complex because practising lawyers and
their clients often seek to use tort doctrine for pragmatic purposes
which may conflict with the principles of personal responsibility
which underlie that doctrine. The basic thesis of this chapter is that
the meaning and value of tort law viewed as a set of ethical rules and
principles of personal responsibility can be properly understood only
if-account is also taken of its functions and effects. This is because
there is a symbiotic relationship between the rules and principles of
-tort law and its functions and effects. -

TORTS AS RECIPES

In this first chapter, then, I shall argue that the traditional approach to
tort law conceals its nature as a system of ethical principles of personal
responsibility. My claim is that organizing the law around the ideas of
correlativity, protected interests, sanctioned conduct and sanctions
provides a much deeper understanding of its inner logic than the tra-
ditional approach, and also a more satisfactory way of sorting out the
relationship between tort law and other legal categories. In my view,

TORTS AS RECIPES 3

the framework I offer provides, both for theoretical and practical pur-
3 poses, a much better way of thinking about and organizing tort law
than the traditional division of the law into “torts”.

If you look at a typical text on the law of tort in any common law
jurisdiction (that is, where the applicable law is, or is derived from or
‘based on, English law), you will find the law discussed and
expounded in terms of a number of “torts”. These include the tort of
negligence, the tort of nuisance, the tort of conversion, the tort of
defamation, and so on. Indeed; one author has constructed an “alpha-
betical list of known torts” containing more than 70 entries.! This
approach to expounding tort law I shall call the “common law
approach”. This approach is in notable contrast to that adopted in
' civil law jurisdictions (that is, where the law is derived from or based
on Roman law). France provides, perhaps, the most extreme exam-
ple of the civil law approach: there, much of the law of delict (or

“tort”) is derived from a few very general provisions in the Code
Civil, such as Article 1382: “Every act whatever . . . which causes
damage to another obliges himy’by whose fault the damage occurred
to repair it”.2 This provision Has two notable features: first, it is very
general, and secondly, it bases liability directly on a principle of
'personal responsibility for damage caused by faulty conduct. The
common law approach, by contrast, has at least two important char-
acteristics relevant to the present discussion. First, and putting the
point very crudely, whereas a French lawyer might see the process of
deciding particular legal disputes as involving the application of broad
general principles to particular facts, the common lawyer is more
likely to think of that process in terms of determining whether a par-
ticular fact situation fits into a framework of rules and quite narrow
principles which define the elements of “a tort”. Secondly, the com-
mon lawyer tends to view the elements of particular torts as techni-
cal requirements of the law rather than as applications of ethical
principles of personal responsibility concerned with what people
ought or ought not to do, such as that people ought not to cause
damage deliberately. The common lawyer’s understanding of the law
of tort consists largely of knowledge about the technical definitions
of legal terms and concepts and about fact situations which have, in
the past, been held to give rise to tort liability. The typical common
lawyer would not (in a professional capacity, at least) think of the law

1 B. Rudden (1991-2) 6/7 Tulane Civil Law Forum 105.
2 See K. Zweigert and H. K&tz, An Introduction to Comparative Law, 2nd edn (Oxford,

1987), 656. .
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of tort as a set of ethical principles of personal responsibility, princi-
ples about how people ought and ought not to behave in their deal-
ings with others. :

The common law way of thinking about tort law can be traced
historically to the “forms of action” which were central to the “for-
mulary system” of pleading cases before courts.® Under a formulary
system of litigation, an action can be started (and will succeed) only
if the facts of the plaintiff’s case fit one of the formulae which the
courts recognize, or if the plaintiff can persuade the court to recog-
nize a new formula. In the heyday of the English formulary system,
the courts would process a claim only if it could be and was appro-
priately “packaged”. If a container (called a “writ”) of the right shape
was not available, the claim would fail even if, had the court
processed the claim, it would have found the claim to be meritori-
ous. In short, under a formulary system, the way a claim is packaged
is as important as the claim’s strength. Changing the metaphor, forms
of action were a bit like recipes — recipes for success in litigation. The
prime concern of the lawyer in a formulary system is to follow the
recipe faithfully.

The English formulary system was gradually replaced in the 19th
century by the modern system under which what matters (in theory,
anyway) is not how a complaint is-packaged but whether the com-
plaint is a good one. In other words, what is important is not the
“form” of the claim but rather whether it states a “good cause of
action”. The forms of action have been replaced by causes of action.
A cause of action provides a court with a legally recognized ground
for granting a remedy to a claimant. This change from forms to causes
of action was of enormous importance in the history of the law and
of legal thought because it shifted attention away from the mechan-
ics and procedure of making legal claims (were they properly pack-
aged?) to the substance and merits of claims.* Under a formulary
system it is impossible to understand the law without also under-
standing procedures for litigating, because claims have to be packaged
in a way which is recognized by the processing authorities, the
courts. By contrast, the typical modern text on the law of contract or
tort, for instance, contains almost nothing about procedural law
but is primarily concerned with the “substance” of the law or, in

3 J.H. Baker, An Introduction to English Legal History, 3rd edn (London, 1990), ch. 4.

* There is one area in which a sort of formulary system still operates, namely that of appli-
cations for judicial review in public law. See generally P. Cane, An Introduction to
Administrative Law, 3rd edn (Oxford, 1996).

TORTS AS RECIPES )

other words, with the grounds on which courts will award legal
remedies.

Because, in practice, the procedures for making legal claims have
subtle and complex effects on the substance of the law relevant to
resolving such claims, this distinction between procedure and sub-
stance is, to a certain extent, misleading — but only to a certain extent.
We can gain a great deal of useful knowledge about the law without
knowing much, if anything, about the procedures for litigation. One
important reason for this is that civil law (as opposed to criminal law),

 of which the law of tort is‘a “department”, has both backward-

looking functions and forward-looking functions. The backward-

looking functions are concered with the resolution of disputes and

the provision of remedies. The procedures which were central to the
formulary system were procedures for resolving disputes in the courts

and for obtaining judicial remedies. Even under our modern, non-

formulary system, a knowledge and understanding of relevant pro-
cedures for resolving legal disputes is important to success in making
a legal claim. This is true Whezher the claim is heard by a court or, as
is most commonly the case, it is resolved by an out-of-court settle-
ment. For instance, if a legal claim is not made within a specified
period (the “limitation period”), it will fail, however strong the sub-
stance of the claim might be; and one of the commonest causes of
complaint against solicitors is delay beyond the limitation period in
making legal claims.® _ o

One of the forward-looking functions of civil law is to guide con-
duct. If people know the sorts of conduct the law allows and those it
prohibits, or the interests which the law protects and those it does
not, people can attempt to plan their lives in such a way as to mini-
mize the chance of being involved in a legal dispute or of breaching
the law. Knowledge of procedures for resolving disputes is quite
unimportant if one’s interest is in using the law in this prophylactic
or precautionary way. Moreover, for most people most of the time,
the law is much rmore important as a guide to conduct than as a set
of rules for resolving disputes. Relatively speaking, only a tiny pro-
portion of human conduct which is regulated or affected by law gives
rise to legal disputes which become the subject of litigation or other
formal modes of dispute resolution. For this reason alone, knowledge
and understanding of the substance of the law is much more import-
ant than knowledge of the procedures of litigation.

5 A lawyer who is guilty of such delay may be liable to pay damages to a client whose
claim fails as a result.



6 DISMANTLING TORT LAW

The emergence of legal textbooks as we know them today was
partly a result of the demise of the formulary system. This encouraged
lawyers to think about the substantive principles underlying the
forms of action and to organize causes of action according to these
principles. One of the most important products of this new intellec-
tual approach was the development of what is now often referred to
as “the classical law of contract”, that is, a set of rules and principles
governing the formation and termination of contracts. Exposition of
these rules and principles (concerned with offer and acceptance, con-
sideration and so on) occupies a substantial part of most modern con-
tract texts; and although the Jaw recognizes specific contracts, such as
contracts for the sale of goods and contracts of guarantee, which are
governed by special sets of rules, these special rules are usually seen as
applications or adaptations of the general principles of the law of con-
tract to meet particular circumstances. No one doubts that we have a
law of contract (singular) rather than (or, perhaps, in addition to) a
law of contracts (plural). '

However, although the forms of action were replaced by causes of
action, the thinking undérlying the formulary system continued to
exert a powerful influence on the way textbook writers (and courts)
thought about the law in general and tort law in particular. So, for
instance, some of the old forms of action, such as trespass or nuisance,
took on new life as causes of action: and today, texts on the law of

. tort still contain sections dealing with trespass and nuisance in their
various manifestations. Furthermore, in certain respects, such causes
of action are just as formulaic as the forms of action were. If some
“element” of a modern cause of action “in tort” is not present in the
plaintiff’s claim, the plaintiff may lose even if some notion of fairness
or justice would suggest that the plaintiff should win. For instance, .
since the days of the formulary system, it has been the law that in
order to succeed in an action in nuisance, the plaintiff must have an
“interest in land”. This means, for example, that if a family has noisy
neighbours, the only member of the family who can bring a nuisance
action against the neighbours is the member who owns or rents their
house, even if the whole family suffers equally from the noise. In

. some contexts, this rule is now thought by many to produce unsatis-

factory results; but judges have had great difficulty in-deciding
whether to allow a person who does not have an interest in land to
bring a nuisance action or whether, instead, the law should recognize

a new tort which would not be encumbered with the “interest in

land” requirement and which might be used to deal, for instance,
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with cases of “harassment” of people in their homes, whatever the
nature of their interest in the property.®

On the other hand, abolition of the formulary system did have at
least one effect of fundamental importance on the law of tort. This
effect took some time to develop, reaching maturity in 1932 in the
decision of the House of Lords in the famous case of Donoghue v.
Stevenson,” which is commonly treated as having recognized the tort

" of negligence. This development exemplified the non-formulary

mode of thinking about law in the sense that underlying it lay an eth-
ical injunction of extremely wide potential scope — namely “take care
not to injure your ‘neighbours’”.# As a legal principle, this injunc-
tion is hedged about with a complex web of qualifications and excep-
tions; but still, the foundation of the tort of negligence is not a set of
specific rules and principles such as exemplified the forms of action,
but an ethical principle of great generality. Furthermore, the tort of
negligence operates in a very wide range of situations to provide
remedies for carelessly caused ‘injury. Nevertheless, despite the
breadth of its operation, a plainfiff can succeed “in the tort of negli-
gence” only by persuading thé court that the “elements” of the tort
are present in the chim. Common law courts typically do not decide
“negligence cases” in tort by reasoning from general principles but by
seeing whether the plaintiff’s claim fits into a previously recognized
pattern of liability; and, if it does not, by deciding whether a new pat-
tern into which it would fit should be recognized. Donoghue v.
Stevenson concerned the liability of a manufacturer of ginger beer to
a woman who, it was alleged, suffered illness as a result of drinking a
bottle of beer containing the decomposed remains of a snail. The
leading judgment of Lord Atkin contained a very general principle
(called the “neighbour principle”) sanctioning® careless conduct, and
much more specific principles dealing with the Lability of manufac-
turers for defective products. ‘ :

Ever since Donoghue v. Stevenson was decided, there has been
debate about the status of the neighbour principle: is it a legal prin-
ciple which can be used as the basis for deciding particular cases, or is
it just an ethical and aspirational statement of little or no legal force?
In the 1970s and 1980s in England some courts appeared to opt

6 See further p. 72 below.

7 [1932] AC s62.

8 For discussion of the legal meaning of this word, see p. 125 below.

9 The verb “to sanction” can mean either “to authorize or reward”, or “to penalize”. In

. this book it is used in the latte; sense.

!
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briefly for the former view, but now the latter approach is preferred.
Courts in some other common law countries (such as New Zealand
and Canada) still profess adherence to the former approach, but in
practice tend to decide negligence cases in tort in much the same way
as the English courts ~ that is by developing detailed rules and prin-~
ciples to deal with individual cases and resisting the idea that such
rules and principles can be deduced in any straightforward way from
a general principle such as “take care not to injure your neighbours”.

Despite the abolition- of the formulary system, the prevalent
approach to tort law is still essentially formulaic. Under this approach,’
the modern torts are treated as formulae, or sets of technical legal
rules which define the conditions for success in litigation: winning in
a tort action depends largely on ﬁndmg a formula which fits one’s
case. Causes of action in tort operate in a similar way to the forms of
action — they regulate and shape the resolution of legal disputes by
litigation and other modes of dispute settlement. However, causes of
action in tort are also important in relation to the forward-looking
functions of the law, because through them we organize the substan-
tive law of tort liability into manageable portions. A lawyer advises a
client whether planned action might attract tort Hability by surveying
the causes of action in tort and determining whether the proposed
activity falls within any of them.’® The mind of the tort Iawycr,
whether as litigator or adviser, tends to be dominated by the rec1pes
for forensic success which the individual torts represent.

- Does it matter whether or not we take a formulaic approach to the
law of tort? Different legal actors might answer this question differ-
ently. A practising lawyer whose concern is to advise a client about
what a court will do or to persuade a coutt to decide in the client’s
favour is well-advised to present the client’s case in terms of the estab-
lished formulae of tort law. For the practising lawyer whose main
concern is to further his or her client’s interests, a formulaic approach
may not only be adequate but also, in most circumstances, the most
economical and successful one. However, if our concern is to deepen
our understanding of the structure and functions of the law of tort or
of its relationship to other areas of the law, or if our concern is that
tort law should develop in a just and rational way, we can gain much
by analyzing the law not in terms of torts but in terms of a set of eth-
ical principles of personal responsibility which can be found to

18 A very good example of this sort of approach is J. Conaghan, “Gendered Harms and
the Law of Tort: Remedying (Sexual} Harassment”, (1996) 16 OJLS 407. :
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underlie the traditional torts. The formulaic approach makes it diffi-
cult to explain and understand tort law as a system of ethical precepts
about personal responsibility, and to think clearly about when tort
liability ought to be imposed as contrasted with when it has been or
might be imposed.

Besides the obvious value of making explicit the ethical nature of
tort law, several more mundane (and technical) reasons can be given
in favour of a non-formulaic approach First, the coverage of torts
may overlap with one another in the sense that a claim which falls
“within” one tort (such as negligence) may also fall within another
tort (such as nuisance). Such overlaps are confusing and suggest that
the accepted distinctions between the overlapping torts do not accu-
rately reflect the (ethical) principles underlying their scope and oper-
ation. Secondly, as we saw above in relation to the example of
nuisance and harassment, too close a concentration on the traditional
formulae may make it unnecessarily difficult to reform the law in
ways widely agreed to be desirable. Thirdly, the division of the law
into torts may conceal impo: organizing categories in the law. For
example, one of the main foci of the law of tort is personal injury and
illness; but there is no single tort which is concerned exclusively with
such misfortunes, and a number of torts can be “used” to obtain com-
pensation for personal injuries. We can learn a great deal about tort
law by focusing on personal injuries (for instance) as an organizing
category. Fourthly, concentration on the formulae of tort law makes
it unduly difficult to understand the relationship between it and other
related areas of the law (such as the law of contract or restitution)
because these other areas are not, of course, organized around the
formulae of tort law. In fact, no other area of civil law is as formulaic
as tort law.!! We are much more likely to be able to understand the
relationship between different but related areas of the law if we can
develop a common set of concepts and principles for analyzing them.

Fifthly, the area of operation of the tort of negligence is so wide
that it may be positively misleading to treat it as a single legal formula.
‘We may learn much more about liability for negligent conduct by
looking at the different interests which the law of negligence pro- -
tects, such as the interest in personal health and safety, the interest that
tangible property not be damaged, and the interest in the preserva-
tion of intangible wealth. Indeed, on closer examination we find that

11 Criminal law is highly formulaic. For an attempt to expound the “general part” of
criminal law or, in other words, to identify general principles underlying the plethora of
crimes; see Glanville Williams, Criminal Law: The General Part (London, 1964).
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‘the tort of negligence protects various interests differently even
though there are also features common to the protection it gives to
the various interests.

Ironically, the tort of negligence also illustrates a pitfall which may
be encountered in searching for ethical principles of personal
responsibility underlying the formulae of the law of tort. One of the
reasons why the tort of negligence conceals important differences in
the way it protects various interests is that at bottom, the tort is based
on an extremely general principle: take care not to harm your neigh-
bours. Principles of this generality tell us little about the law because
in order to be useful, they need to be heavily qualified and modified
to deal with individual cases. There are many situations in which fail-
ure to take care not to harm others does not (and by general agree-
ment should not) incur tort liability. The sort of principles which will
help us to understand tort law are those which are general enough to
explain a significant category of instances of liability (as opposed to
single instances), but which are not so broad that they encompass cat-
egories which are importantly different from one another. To be use-
ful, principles must be broad enough to enable us to spot legally
relevant similarities between different fact situations, but narrow
enough to enable us to spot legally relevant differences.

- - How, then, should we go about identifying such principles? In the
next section, I shall explain'how [ intend to approach this task.

THE ANATOMY OF A TORT

The law of tort is part of a larger body of civil (as opposed to crimi-
nal) law sometimes called “the law of obligations”. Other parts of the
law of obligations are the law of contract, the law of restitution and
the law of trusts. The law of obligations may be contrasted with the
law of propetty. The law of property consists of rules (which we
might call “constitutive rules”) which establish (proprietary) rights
and interests which the law of obligations protects by what might be
called “protective rules”. For example, tort law protects real property
through the tort of trespass: to enter. someone’s land without their
permission and without legal justification is to commit the tort of
trespass to land. Property law defines who owns what land, and tort
law protects the rights of the owner against unwanted intruders.
Although contract law and the law of trusts may be treated as part
of the law of obligations, in fact these bodies of law contain both con-
stitutive and protective rules. The law of contract not only establishes
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 an obligation to keep contracts, but it also lays down rules abopt how
‘ contracts are formed or, in other words, about what constitutes a

binding contractual undertaking which there is a legal obli'gati.on to
fulfil. Similarly, the law of trusts not only establishes an obhgatloq to
comply with trusts, but it also contains the rules which determine
whether a trust has been created. In fact, the interest of a beneficiary

under a trust is a form of property, and the law of trusts is often
treated as part of the law of property rather than as part of the law of

obligations. By contrast, tort law and the law of restitution are purely
protective — they establish obligations designed to protect interests
created by constitutive rules of the law of property, trusts and con-

tract or which arise in some other way.!?

Confusingly, too, not all protective causes of action encompassed
within the law - of obligations are causes of action for breach of an
obligation in any meaningful sense. For instance, liability resting on
A to restore to B money paid by B to A as a result of an uninduced
mistake (which is restitutionary liability) is not liability for breach of
an obligation by A because A has, by definition, not done'an)fthing
to cause the payment to be made. Again, a person may be vicariously
liable for the tort of another, even if that person has breached no
obligation, simply by virtue of being in a certain relationship with
that person (such as that of employer-employee). Nevertheless, very
many causes of action in the law of obligations are based on breaches
of obligations, that is on action which a person ought not to have
taken or on failure to take action which a person ought to have taken.

Both the law of obligations and the law of property are part of
what we call “civil law” as opposed to criminal law. Civil law is a

- social institution by which we organize and interpret human conduct

in a particular way.' A central feature of civil (or, as it is sometimes
called, “private”)!® law is. “bilateralness” or (more euphoniously)
12 The most important interest in this last category is the interest in personal health and

 safety, which each human being has by virtue of being human. The point made in the text

— that tort law does not-create the interests it protects — is not inconsistent with t!_xc argu-
ment made below (see pp. 18, 208) that causes of action in tort may themselves be viewed as
a form of wealth. Even if such causes of action were treated as a form of property (see EH.
Lawson and B. Rudden, The Law of Property, 2nd edn (Oxford, 1982), 27-8), this would be
virtue of pro law, not tort law.
by“ Pﬁvitcp]a“gcrmtzy be contrasted with “public law™. Private law is about relationships
between citizens whereas public law is a about relationships between citizens and the state
and between different “organs” of the state. In this sense, criminal law may be categox:xz.ed
as public law. But the main departments of public law are constitutional law and adminis-
trative law. Confusingly, however, private law rules, such as rules of contract or tort law, can
apply to dealings between individuals and the state. For discussion of these difficult issues see
P. Cane, An Introduction to Administrative Law, 3rd edn (Oxford, 1996), esp. chs 2 and 11-14.
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“correlativity”.* What this means in simple terms is that civil law
organizes relationships between individuals on a one-to-one basis. In
the law of obligations, for instance, one person’s obligation corre-
sponds (“is correlative™) to another person’s right. The rules of the
law of tort, contract and so on are couched in terms of bilateral rela-
tionships between individuals, and that every cause of action in the
law of obligations is two-sided. For example, tort law recognizes no
concept of negligence “in the air”. Tortious negligence is conduct
which affects another in particular ways. This does not mean, of
course, that there may not be tort dctions (for instance) involving
more than one plintiff or more than one defendant or more than
one of both, but only that for the purpose of determining the legal
rights and obligations of these multiple parties, the law deals with
them in twos — one plaintiff versus one defendant.

The idea of correlativity can be explained more graphically by
contrasting a tort action for personal injuries suffered in a road acci-
dent with a claim for social security benefits made by a victim of a
road accident who is, for instance, rendered incapable of work. In the
tort action there will be two parties, the victim and the injurer. If the
injurer is found liable, he or she will be ordered to pay damages to
the plaintiff calculated by reference to the injuries suffered in the
accident because of the interaction (the road accident) between the
two parties. By contrast, when a road accident victim makes a suc-
cessful claim for social security benefit, he or she will receive payment
out of a fund, not from an individual; and typically not because of any
interaction between the claiimant and any other individual but sim-
ply because the claimant has certain financial needs which the State
has decided to meet. Social security law is not based on the idea of
correlativity.

4 For 3 difficult and extremely sophisticated exposition of this idea sec E. Weinrib, The
Idea of Private Law (Cambridge, Mass, 199s), reviewed by Cane (1996) 16 QJLS 471.
However, it should be noted that the sense in which I use the word “correlativity” is rather
different from the sense in which Weinrib uses it. In the first place, he correlates “rights”
and “cbligations” per se, not the positions of the two parties. More importantly, his concept
of correlativity is much stronger than mine in the sense that for him, obligations are a nor-
mative expression of, or in some way normatively inherent in, rights. In my analysis, cor-
relativity only expresses the fact that causes of action in tort are two-sided. 1 do not, for
instance, see any necessary connection between interests and conduct on the one hand and
particular remedies on the other. Sanctions are chosen to protect interests and sanction con-
duct according to moral judgements which are not inherent in any of those concepts but
reflect views about the value of the interest to be protected and the culpability of the con-
duct to be sanctioned.
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. This idea of correlativity provides the framework within which I
will analyze the law of tort. Every cause of action in tort and, there-
ore, every principle of tort liability, has two basic (sets of) elements,
one concerned with the position of one party to a bilateral human
interaction (the “victim” of the tortious conduct) and the other con-
cerned with the position of the other party to that interaction (the
perpetrator of the tortious conduct, or the “injurer”). For the sake of
convenience (and following a practice common amongst legal writ-
ers), I shall often refer to the victim as the plaintiff (P) and to the
injurer as the defendant (D). It is important to remember, however,
that tort law is not concerned only, or even primarily, with litigation,
with court actions between plaintiffs and defendants. Its main func-
tion is to enable people to know how to organize their lives in such
a way as to avoid becoming a party to litigation. Even when disputes
arise to which the law of tort is relevant, very rarely do such disputes
end in the commencement of litigation, let alone in a court hearing.
The aim of this “correlative analysis” is to understand and explain
the law of tort as a system of et}r{ical principles of personal responsib-
ility or, in other words, a system of precepts about how people may,
ought and ought not to behave in their dealings with others. This
analysis of the law of tort will be built on three basic concepts: sanc-
tioned conduct, protected interests and sanctions. Let us look briefly
at each of these concepts. First, sanctioned conduct. Tort law is con-
cerned with people’s responsibility for their acts and omissions. And
because it deals with interactions between people, it contains princi-
ples relevant not only to the conduct of injurers but also to the con- .
duct of victims. For example, in the tort of negligence, not only is
there a principle that people should take reasonable care not to injure
others, but there is also a principle that people should take reasonable
care for their own safety. Every cause of action in tort has elements
concerned with the conduct of the interacting parties. For our pur-
poses, a “sanction’ can be defined as some legal consequence adverse
to the perpetrator of the sanctioned conduct. In the case of conduct
of injurers, the sanction will typically be a remedy, such as an order
to pay damages to the victim. In the case of conduct of victims, the
sanction will typically be refusal of a remedy or a reduction of dam-
es.
agBecause tort law rests on the idea of correlativity, the only conduct
sanctioned by it is conduct relevant to or part of some interaction
between the two parties. This point can be neatly illustrated by the
following example: suppose that a person with a serious criminal



