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Foreword

This book, No Price Too High, by Robert Hardaway, debates the effective-
ness of the criminalization of illicit drugs. In an argument against the war
on drugs, Hardaway refers to the results of the criminalization of prosti-
tution and gambling. Although both are viewed as wrong, they are also
seen as personal problems, not as crimes, which hurt other people. Hard-
away confesses that the use of drugs will have harmful results, but only to
the person using them. Thus, drug addiction is clearly a health issue, not
a criminal issue.

The title of this book, No Price Too High sarcastically implies that, to our
law and judicial system, there is “no price too high” to make something
illegal, even if that only makes the problem worse. Using extensive refer-
ences, Hardaway proves that the drug problem has only increased since
its criminalization.

I found this book to be both interesting and enlightening. Hardaway
shows the historical mistakes we made from the criminalization of per-
sonal problems such as prostitution and gambling. By making these acts
illegal, prostitutes and gamblers received no solution to their problems; in
fact, their problems worsened. When these issues were decriminalized in
some states, prostitutes were protected and gamblers were treated—the
problems declined. Hardaway states that the only way the drug problem
will decrease is if drugs are decriminalized so addicts can be treated and
rehabilitated.

Former Governor of New Mexico Gary E. Johnson



Foreword

We are indebted to Professor Robert Hardaway for bringing together the
common effects of the so-called victimless crimes of drugs, prostitution
and gambling and demonstrating quite persuasively that such laws pro-
duce unintended consequences far more damaging to our society than the
defined crimes themselves. Of course, it is essential to understand just
what a victimless crime is. In a sense, every crime has a victim, whether it
is an individual or society at large, if for no other reason than because the
law making certain conduct criminal says so. Properly understood, how-
ever, a victimless crime is proscribed consensual conduct that causes no
direct harm or threat of direct harm to others not engaged in the consen-
sual activity.

The law provides that some individuals are incapable of giving consent
under any circumstances and therefore need protection. Children, men-
tally ill or severely limited individuals, and those under legal restraint, are
incapacitated. In some instances, consent is categorically prohibited. At
common law and under certain antiquated statutes, suicide is a crime. At
first glance, such a law is absurd because the perpetrator cannot be penal-
ized. I surmise the justification for the offense originates in ancient prop-
erty law rather than religious objection. Dueling was likewise outlawed
because consent was forced upon one challenged by the threat of being
branded a coward for refusing to engage in such self-defeating activity.
Other than these exceptions, the law presumes consent, which of course is
an exercise of freedom.

The prohibition of any activity categorically restricts freedom and
enforcing such a restriction necessarily invades privacy. Such invasions
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include annoying and truly shameful activities ranging from the construc-
tion of peepholes in public toilets to the more pernicious practices of sur-
veillance and monitoring of conversations, to betrayal by informants.
Because privacy is essential to freedom, itisa value the legal process must
measure as a cost of criminalizing certain kinds of activity. How that cost
is measured is always a matter of dispute, primarily between those who
most value freedom and those who place greater weight on order.

There are three basic matrices for resolving these disputes: The first
deals with questions of fact, matters of what is and can be known, calling
upon the courts to practice the discipline of epistemology. The second is
the application of principles to those facts through the use of reason,
which requires the discipline of logic. The third and most problematic is
definition, calling for mastery of rhetoric. Professor Hardaway quotes
John Stuart Mill that “wrong opinions and practices gradually yield to fact
and argument.” Only, he might have added, if the language used is
shared. Eventually truth and reason will out.

Behind the problems of so-called victimless crimes is an absence of gen-
eral legal philosophy which, in the words of Roscoe Pound, “gives us
petty tinkering where comprehensive reform is needed.” Professor Hard-
away gives us that much needed comprehension in this book. No Price Too
High provides a sense of the heft and purpose of the Ninth Amendment, a

source of wisdom in this age of folly. .=~ *
- John L. Kane, Jr.
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CHAPTER 1

Defining the Victimless Crime

He who knows only his side of the case, knows little of that...(but) wrong

opinions and practices gradually yield to fact and argument.
—John Stuart Mill !

Every year, more than 400,000 Americans die as the result of tobacco use.?
In the last quarter of the twentieth century, alcohol use resulted in the
deaths of another 110,640 Americans,? including 16,653 alcohol-related
traffic deaths,* and was the major factor in 50.2 percent of all homicides, 52
percent of all rapes, 62 percent of assaults, and 30 percent of suicides. Ille-
gal drug use caused 3,562 deaths.> Translated into deaths per 100,000
users, “tobacco kills 650, alcohol 150, heroin 80, cocaine 4.”6

If a Martian were to visit the United States tomorrow and confront these
statistics, the Martian might be surprised to learn that of these three sub-
stances, only drugs are criminalized. The Martian might also be surprised,
indeed bewildered, to learn that although alcohol and tobacco are legal
and even subsidized, American society willingly spends $80 billion annu-
ally, arrests and incarcerates hundreds of thousands of American citizens
for drug offenses (utilizing more than half of America’s jail capacity and
thereby necessitating the early release of many murderers, rapists, and
child-molesters), conducts thousands of wiretaps, imposes sentences up
to and including life imprisonment without parole for possession of less
than 1.5 pounds of certain illegal drugs,” forfeits billions of dollars in
potential tax revenues to organized crime, and tolerates corruption and
undermining of the political system—all to implement a drug war that has
resulted in greater drug use after criminalization than before.
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One might try to explain to the Martian that such extravagant human,

social, and financial costs of criminalization (including thousands of drug-

related murders and assaults) are fully justified in order to keep 3,562
Americans from possibly jeopardizing their health. After honestly con-
ceding, however, that the harm done to most of those 3,562 Americans
resulted from the effects of drug prohibition (such as contaminated drugs
and unsterilized needles) rather than from the drug itself, the Martian
might express even greater amazement.

We would have to admit that more than a fifth of all property crime
(exceeding $4 billion in 1974) was committed by addicts seeking money
for drugs made arhﬁcxally expensive by prohibition (the profits going to
finance organized crime and to corrupt public officials). Nor would we
dare admit that 243 addicts committed more than 473,738 crimes and that
26 addicts (denied their drug by prohibitionists) commit 22 major crimes
per day? If we dared, we might attempt to lessen the strain on credibility
by simply statmg the moral conviction that no price is too high to pay to
protect ¢ those 3,562 Americans from ‘choosing to take drugs and possibly

their health. (One observer has whimsically remarked that
whoever those 3,562 privileged Americans are, they have launched more
ships and caused the mobilization of more resources than the legendary
Helen of 'I‘my) ;

t to explain to a Martian, but
d little difficulty in explaining
them to American Voters, the n'\'a]onty whom overwhelmingly support
such laws, or at least say they do.‘Althoiigh ‘more than ninety million
Americans, about 40 percent of the’ 1}lat10n, have used illegal drugs
(including a former president, a former wce—presxdent of the United
States, and a former Speaker of the Ho d allegedly more than
twenty-three million Americans have tised them during the past month, '
the American people’s professed sup Tt con es for drug laws that
include punishments as severe as Nife t w1thout parole for
possession of small amounts of drugs

In fact, as the chapters within will. e vast majority of
researchers and scholars who have addressed mnunéhzahon of victim-
less crimes have found the costs of ¢riminalization too great and the
results not only minimal but actually counterprodictive to the professed
goal. Indeed, the research for this book revealed a ratio greater than ten to
one in scholarly articles advocating the legalization of drugs and prosti-
tution.

Professor James Inciardi of the University of Delaware, one of the few
American academics to oppose drug legalization, recently complained
that former federal drug czar William Bennett “has virtually no (scholars)
helping him” in opposing drug legalization.'? Ethan Nadelmann, a Prince-
ton professor, complains that it is harder and harder to find opponents to
drug legalization to debate him.13
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Politicians hardly need academic support to curry electoral favor in
opposing drug law reform. Politicians find simplistic slogans far easier to
dispense to constituents than the results of extensive empirical and schol-
arly research, and comparative studies. In 1994, former president Clinton
was obliged to fire his surgeon general, Jocelyn Elders, for, among other
offenses, suggesting that the scholarly debate over drug reform and legal-
ization be discussed openly as a matter of public policy. George Schultz,
former secretary of state under President Reagan, gave a speech on Octo-
ber 7, 1989, in which he said, “We need at least to consider and examine
forms of controlled legalization of drugs.”* Although Secretary Schultz
was not fired for this sin, he did later add, “I find it very difficult to say
that sometimes at a reception or cocktail party I advance these views and
people head for somebody else. They don't even want to talk to you. 15

So politically sensitive is the issue of drug legalization that when a 1979
congressional fact-finding committee looked into the properties of cocaine,
a congressman interrupted a testxfymg expert about to volunteer his opin-
ion about drug legalization by snapping, “I won’t ask you that.”?® Appar-
ently, the congressman could not risk the press reporting an expert’s
opinion on drug legalization expressed at a congressional hearing.

In view of present public perceptions, the evolution of sound policy for
drug legalization may take as long as, or longer than the evolution of alco-
hol and tobacco legalization. Although today’s generation takes for
granted the legalization of liquor and tobacco, the prospects for legalizing
liquor were once considered far more remote than today’s prospects for
drug legalization. The Prohibition Amendment to the Constitution passed
on a wave of popular support. In 1930, Senator Morris Sheppard of Texas
scoffed at those who urged alcohol legalization by asserting, “There is as
much chance of repealing the Eighteenth Amendment as there is for a
hummingbird to fly to the planet Mars with the Washington Monument
tied to its tail.”” Similar pronouncements were made with regard to legal-
izing tobacco by officials in those sixteen states that, prior to 1922, prohib-

* ited. tobacco use.’® Nevertheless, the path toward legalization of alcohol

and tobacco in those states was a long and arduous one, completed only
when the most obstinate opponents were finally convinced that prohibi-
tion’s costs to society were too high, and the rewards of criminalization to
organized crime too great.

The question remains how to explain American policy on victimless
crimes, of which drug policy is but one. Many books and articles have
been written on the individual topics of drugs, prostitution, and gam-
bling. All three of these societal problems have occasioned vigorous
debate on whether criminalization of each serves the interests of society.
However, few scholarly and popular works now available have looked at
all three problems from a common perspective. This book will compare
the policy rationales for each of these societal problems with a view
toward creating a general theory of decriminalization.
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On the issue of decriminalization, proponents and opponents alilfe usu-
ally begin with a general discussion of the harm each creates in socjety. In
this respect, useful historical comparisons can be made to past debates
over such other victimless crimes as consensual homosexual conduct and

contraceptive use.

CONTRACEPTIVE POLICY

Contraceptives, for example, were banned in the United States for ma.ny
years. The U.S. Tariff Act of 1930 forbade the import of, among otlfef arti-
cles, any writing urging treason, murder and, “...any drug or medicine or
any article whatever for causing unlawful abortion. ... ”!* The fact that pri-
vate use of contraceptive devices by consenting adults was con§1dgred a
societal evil akin to murder reveals our society’s frequent priority on
keeping its members from engaging in private and consensual cond1.1ct
the majority considers “immoral.” Many state laws banning contraceptive
use were even stricter than the federal law.?® Laws against contraceptive
use would probably still be in effect today if not for the 1965 Suprgme
Court case of Griswold v. Connecticut, which struck down a Connecticut
law that made it a crime for consenting adults to use a contraceptive
device. The Court held that such a ban violated a “zone of privacy created
by several constitutional guarantees.”?! Despite the Griswold case, how-
ever, many state legislatures found contraceptive use so abhorrent that
they made it a felony to “exhibit” contraceptive devices. In 197'2, for exam-
ple, a Massachusetts court convicted a man of a felony for givu'\g.a\. lecture
on contraception to students at Boston University and for exhibiting and
distributing a sample of Emko vaginal foam. The U.S. Supreme Court
reversed the conviction for giving the lecture on contraception (on free
speech grounds), but upheld the conviction for distributing the foam.”

As recently as 1971, the federal Comstock Act defined contraceptive
material as “filthy and ‘vile.”” The .Comstock law was named after
Anthony Comstock, who introduced in Congress a bill to outlaw as
unmailable any writing describing contraceptive methods and wa's.later
appointed as U.S. Postal Inspector. Comstock zealously pursued citizens
whom he suspected of engaging in conduct which, though conser.lsual,
offended the morality of society. According to one historian, he enjoyed
baiting doctors who engaged in promoting such activity. In one instance,
he had two women associates write to a Midwestern physician, claiming
that their husbands were insane and that they feared that any children
might inherit their insanity. When the doctor wrote them simple advice
(about contraceptive methods), Comstock had him arrested and sen-
tenced to seven years of hard labor.”* )

The vigorous defenders of such anticontraception laws, muf:h like those
who defend drug laws today, strongly believed that preserving the very
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fabric of society depended upon preventing consenting adults from
behaviors that, though voluntary, might harm themselves and potential
life. Such views were apparent in laws that revealed a greater fear of what
consenting adults might do in privacy than of harm to an unwilling vic-
tim. Blackstone, for example, wrote in his epic treatise on common law
that the act of anal intercourse between consenting adults was a heinous
offense of ... deeper malignity than rape.”? In 1986, Chief Justice Warren
Burger of the U.S. Supreme Court approvingly cited this Blackstone quote
in upholding a Georgia statute that imposed a twenty-year prison term at
hard labor on any person who engaged in consensual anal intercourse
with another person (including one’s heterosexual spouse).%

SODOMY LAWS

As with laws against contraception, sodomy laws assume that a private
act between consenting adults poses a more serious threat to society than
acts of wanton violence upon unwilling victims. The former’s theory of
harm rests on a perceived societal need to free citizens from the very
thought that others might be engaging in mutually agreeable but immoral
conduct. Clearly, the common law doctrine that an act of anal intercourse
between consenting adults is a greater threat to society than an act of bru-
tal rape upon an unwilling victim is based on such a premise.

Were this common law premise a matter of theory only, the issue of
decriminalization of victimless crimes would be of little but academic
interest. In fact, however, the enforcement of most laws in the United States
today is based on this very premise. In 1989, more than half of all scarce
U.S. prison space held those convicted of crimes involving consensual con-
duct.” The cost of incarcerating more than one-third of a million inmates
convicted of engaging in consensual acts related to drugs alone exceeded
$8 billion (not counting the lost productivity and ruined lives of those
incarcerated).® Arrests for consensual sexual acts between prostitutes and
willing customers constitute half the total arrests in many major cities.??

SOCIETAL PRIORITIES

So committed are law enforcement officials to enforcing crimes involv-
ing consensual conduct, that they are prepared to give early release to the
most vicious murderers and rapists to make in America’s overcrowded

- prisons for those convicted of crimes involving consensual conduct. In

many cases, even the most vicious and violent offenders receive probation
or reduced charges or sentences to find room in the prisons for those con-
victed of such crimes as possessing a small amount of drugs.

In 1991, the U.S. Supreme Court upheld the mandatory sentence of a
Michigan man sentenced to life imprisonment without possibility of
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parole for mere possession of a pound and a half of cocaine.® The fact that
first-degree murderers often receive parole in as few as three and a l'1alf
years, in order to make room for drug users, has li.ttle effect on thej policy-
makers responsible for protecting society. According to thes_e- pohcymalf-
ers, citizens suffer greater harm thinking about another citizen who is

harming himself through willful drug use than citizens who are made per-

sonally vulnerable to the ravages of the released murderer.or rapist. The
drug user and his family are believed less harmed by life imprisonment
without parole than by the drug itself (although at much greater cost to

the taxpayer).

EFFECTS ON LAW ENFORCEMENT

Randy Barnett, a former prosecutor and assistant state’s attomel}lf for
Cook County, Tllinois, recently described the devastating effect the “War
on Drugs” had on the prosecution of violent crimes in his district. In 1979,
before the crackdown on drug users, he handled between 125 and 135
cases. With such a relatively low caseload, he took to trial those charggd
with the most vicious and violent crimes, offering only those plea bargains
that involved fair and correct sentences for those crimes. When the war on
drugs set a new priority of cracking down on drug users, however, his
caseload skyrocketed to more than 400. He then had no choice but to offer
“giveaway” plea bargains to even the most violent offenders. He later con-
cluded, “There is no such thing as a free crime. Every enforcement effort
consumes scarce resources. The more conduct we define as criminal, the
more that scarce resources have to be allocated selectively among different
crimes.”3! ) PR : =

Unlike countries in which drugs and prostitution have been legalized,

the United States has deliberately placed higher priority on enforcing con-
sensual crimes than crimes involving helple and brutalized victims. Two
poignant cases that took place less than one year apart serve to illustrate

In;;o991, four popular students at a middle-class high school in Madison,
Wisconsin, became jealous of another classmate’s new blue jeans. They
took her out in a car, locked her in the trunk, and for several hours amused
themselves by beating, stabbing, and sodomizing her with a sharp tire
iron. When their victim dared to beg for mercy and call out for her mother,
her four classmates dragged her out of the trunk, sprayed Wmde;x on her
wounds, poured gasoline over her, and then burned their screaming class-
mate to death. The ringleader later described what they had done by say-
ing, “You should have seen it. It was so funny.”* After the perpetrators
were convicted of first-degree murder, the judge decided to relieve the
burden on the overcrowded prison system by promising the chief perpe-
trator of the crime that she “could do something useful with her life after
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being released from prison.”* In response to a relatively light sentence
received, one perpetrator said, “It’s so stupid when you think about it. I
don’t blame me. We just need a little growing up.”3

Under this nation’s existing priorities, the early release of such defen-
dants provides needed prison space for people like J. Harmelin. He was
sentenced, the year before the Madison torture murders, by a Michigan
court to a mandatory sentence of life imprisonment without the possibil-
ity of parole for possession of less than a pound and a half of cocaine.®
Apparently, Mr. Harmelin could do nothing useful with his life after
prison; policymakers decided it was necessary to incarcerate him for life
in order to protect society. A half-million dollars was better spent incarcer-
ating drug user Harmelin for life, it seems, than to parole him and make
room for such violent offenders as the Madison torture murderers.

Indeed, under existing public attitudes, Mr. Harmelin may even have
been fortunate to receive only a life sentence without parole. In 1989, fed-
eral drug czar William Bennett responded to a question about the feasibil-
ity of beheading drug offenders by stating, “Morally, I don’t have any
problem with it.”* In the 1970s, several states’ laws (including Georgia,
Louisjana, and Missouri) proscribed the death penalty for youths older
than eighteen who sold a marijuana cigarette to a youth under eighteen.¥
In Missouri, the sentence for a second possession of marijuana was life
imprisonment without parole.® In California, a first offense of selling a
marijuana cigarette carried a sentence of life imprisonment.®

THE RESULTS OF STIFF PENALTIES AND
ENFORCEMENT

Those committed to continued criminalization of victimless crimes the-
orize that heavier penalties and enforcement of such laws will result in

. greater compliance. In this regard, it may be useful to again make some

historical comparisons.

Consider the issue of legalized abortions. Setting aside, for the moment,
the question of whether abortion is a societal evil requiring suppression,
consider only the question of how suppression might best be accom-
plished. The Netherlands, for example, with contraception and abortion
legal and available on demand, has the lowest abortion rate in the world.

Contrast this low rate, however, with the abortion rate in Romania
under dictator Nicolae Ceausescu, who decreed abortion a serious state
crime to be enforced by the secret police. (Indeed his abortion laws
appeared to have been modeled after those of Nazi Germany, the only
country in history to impose the death penalty for abortion.) Under
Ceausescu’s brutal regime, government agents (dubbed the “menstrual
police” by some Romanians) rounded up women under the age of forty-
five every three months and examined them for signs of pregnancy in the
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presence of agents. A pregnant woman who later failed to progucg a baby
at the proper time could expect to be summor_\e_d for investigation ar}d
interrogation by the secret police. Not surpns%ngly, abortion rates in
Romania skyrocketed to the highest in Europe, with more than 60 percent
of pregnancies ending in illegal abortion. In 1990, after Ceausescu was
overthrown and the harsh abortion law overturned, Newsweek reported
the poignant case of a young Romanian woman who was recovering from
a self-induced abortion. “I could have killed Ceausescu for that (antiabor-
tion) law alone,” the suffering woman told a Newsweek reporter. “Now
that it’s possible to be a woman again, I'm mutilated.”* o
The effects of harsh U.S. drug laws and enforcement have had similar
results. During the “Drug War” of the 1980s, the federal government
extracted more than $20 billion from hapless taxpayers to fund antidrug
activities and harsh law enforcement.#! When millions of children went
unvaccinated and millions of Americans were homeless, more than $10
billion was spent on drug enforcement in 1990 alone. The armed forces,
including coast guard and air force auxiliaries, were mobilized in search
and destroy missions and in radar and helicopter searches. US. troops
were deployed to Colombia, and army helicopters dispatched to Bolivia.
The Central Intelligence Agency and National Security Agency used spy
satellites as part of the drug war. Drug arrests of American citizens éou-
bled to more than 852,000 in 1989, causing the already bursting U.S. prison
system to turn away violent offenders and give early release to many mur-
derers, rapists, and child molesters.2 When the National Guard was mobi-
lized in forty-one states, domestic wiretap authorizations skyrocketed.
Similar to Ceausescu’s antiabortion laws, U.S. drug laws became progres-
sively stricter in congressional legislation enacted in 1984, 1986, and 1988.
And what was the result of such massive expenditures of public trea-
sure, wiretaps, privacy intrusions, early release of violent offenders, and
incarceration of hundreds of thousands 8f American citizens for drug use?
Like the increased number of abortio; at resulted from Ceausescu’s
harsh antiabortion laws, drug use increased dramatically. In 1990, the U.S.
State Department reported that’ uction and consumption of
drugs had climbed to the highest levelsin history.** In such major cities as
New York and Washington, D.C., police officials reported no discernible
reduction in drug sales* Perhaps the most disturbing result of the drug
war, however, is that the United States, with 5 percent of the world’s pop-
ulation, now consumes more than 50 percent of cocaine production—a fig-
ure (never approached) when cocaine was legal in the United States.>
The Netherlands again provides a useful basis for comparison. Arnold
Trebach’s monumental study of drug usage around the world reveals that
drug usage in the Netherlands declined dramatically after marijuana use
was decriminalized in 1976.% Teen marijuana use dropped by a staggering
33 percent after legalization.#” By 1985, only one-half of one percent of
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Dutch high school students used marijuana, compared to more than five
percent in the United States.® Although the Netherlands is known for
having liberal drug laws, a recent study concluded that the Netherlands
had “the lowest number of addicts in Europe and the lowest proportion of
AIDS patients (3 percent) who are intravenous drug users.”* A policy of
heroin maintenance in Great Britain has resulted in a heroin addiction rate
less than a third of that in the United States,® and drug-related crime is
virtually nonexistent.5!

In contrast to the United States, countries with legalized drugs have one
policy view in common, namely that a small amount spent on education
and treatment can have a greater effect on reducing drug addiction than a
vast amount spent on arrest, incarceration, military mobilizations, and
wiretaps. Indeed, the money spent on enforcing drug laws can increase,
rather than reduce the rate of addiction.

In the United States, a study by James Ostrowski revealed that when
marijjuana use was legalized in Alaska, use by high school seniors declined
to 4 percent compared to a 6.3 percent rate in other states where such drug
use was illegal (and punishable by up to life in prison without parole).2
According to William Chambliss’ monumental study of drug laws in the
United States, “Use of marijuana actually declines after legalization.”

Opponents of legalization rarely consider the possibility that drug use
might actually decline as a result of decriminalization. Often, no amount
of data, studies, or experience from other countries can convince the pro-
ponents of legalization otherwise. The theory, of course, is that the lure of
drugs is so overwhelming that if they were legalized, citizens from all
walks of life who never before used drugs would leap at the chance. Vari-
ous reasons explain why this does not occur, not the least of which is sim-
ple common sense. Indeed, as discussed in chapter 3 of this book, drug use
in the United States became a serious problem only when it was criminal-

‘ized, just as abortion in Romania became pandemic when so brutally sup-
‘pressed by Ceausescu.

- Itis true that some surveys reveal a possible small degree of curiosity
usage immediately after decriminalization, which almost certainly would
not exist had the drug not been previously criminalized. A study con-
ducted by the National Commission on Marijuana and Drug Abuse in
1972 revealed that 3 percent of aduits who did not use drugs indicated
that they might try the drug if it were decriminalized.* Another study
revealed that 4 percent might try cocaine.” If one were to assume the
worst possible scenario, that 4 percent of Americans would try and
become addicted to drugs if legalized, this would increase annual drug-
use deaths to 3,703, still less than 1 percent of the 550,000 deaths caused by
alcohol and tobacco use. However, this figure would be curtailed by the
thousands of lives saved by the availability of uncontaminated supplies,
clean needles, and fewer drug-related crimes and murders. Nevertheless,
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e nts of continued enforcement of the harshest drug laws propound
%t even an extreme 1 percent increase in addicts is hardly an indication
the national disaster that would result from decriminalization. Yet,
studies conducted in countries with legalized drugs reveal that legaliza-
tion is much more likely to result in lower levels of drug use and far lower
levels of drug abuse. ‘ :

Milton Friedman, winner of the Nobel Prize in economics, has
explained why legalization often results in reduced usage. As hlS study.on
the question reveals, the very fact that a drug is illegal makes it attractive
as a “forbidden fruit.”> This alone might explain why marijuana usage
among high school students in Alaska was so much lower than in other
states where marijuana was illegal. ‘

A study by Walter Block has offered a similar explan_anon as to why
drug use declines after a drug is legalized. According to his study, the very
illegality of a drug “increases its attractions to so many people. If taking
heroin were perceived merely to be stupid...instead of Qang.ero.us,
because illegal, fewer would take it.”¥” He concludes that crinuna!lzatlop
only plays into the hands of the criminal element: ”Bfetter to ruin tl?e%r
business by deflating the profit balloon than by acting in a way (prohibi-
tion) which only supports them.”>® Other explanations, however, carry
equal importance. o

A perverse effect of U.S. drug enforcement policies is that even modest
enforcement victories serve to intensify the drug problem. For example,
after spending billions of dollars on the drug war, federal enforcement
agencies claimed as the fruits of victory that up to 5 percent of drug
imports had been intercepted. What those enforcers did not realize, how-
ever, was even this small “victory” did nothing except raise the price of
the prohibited drugs, increase the profit margin for drug dealers, and send
an economic signal to drug producers to increase production (which, of
course, is exactly what happened). As Walter Block has observed, “Every
time a battle is won in the [drug war], paradoxically, the enemy is
strengthened, not weakened. [Interdiction] only succeeds in raising the
profit motives attendant upon production. Thus, the more vigorous and
successful the activities of the Drug Enforcement Administration, the
greater the strength of the illicit drug industry.” o

A study by Steven Wisotsky has revealed the relatxon§hx}? between the
illegality of a drug and its price.* The study cites the price in 1981 for an
ounce of pharmaceutical cocaine hydrochloride produced by a major U.S.
pharmaceutical company as being about $1.80 per gram.® 'I'_hat same year,
the Drug Enforcement Administration estimated a street price for cocaine
of more than $55,000 per kilogram. Taking into account differences in
purity, the study concluded that the criminal law had succeeded in “tax-
ing cocaine about $800 per gram, or about $22,350 per ounce...thereby
making the illegal [production of cocaine] extraordinarily profitable. “It
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has been estimated that the total premium over actual cost of production
exceeds $72 billion annually—almost all of which goes to support and
promote criminal activity instead of to education and drug treatment pro-
grams. "6 :

Higher prices also have another effect—on the user. Instead of only hav-
ing to burglarize two homes a week to earn enough money to support a
habit, an addict might have to burglarize six homes a week to earn enough
to pay the higher price for the drug. A study by the Drug Abuse Council
revealed that for every 10 percent increase in the price of heroin, crime
increased by 2.87 percent.® In Washington, D.C., the murder rate doubled
after police began to step up drug law enforcement. # Thus, even a mod-
est “victory” claimed by those conducting the drug war has the direct
result of increasing crime—a result felt by every American, rich or poor.

The costly drug enforcement “victory” has four major consequences:
(1) it increases profit to the drug dealer and helps support the lavish tax-free
lifestyle of the privileged few; (2) it diverts $72 billion in potential taxes
away from the government (which could be used for education and drug
treatment programs) to organized crime where it is sure to be used for a
variety of criminal purposes; (3) it increases the economic incentives of drug
producers to increase drug production; and, (4) it instigates the addict to
increase the number of violent and property crimes committed to support a
habit. An analysis of Federal Bureau of Investigation statistics reveals that
addicts deprived of their drug commit more than four million crimes a year,
steal $7.5 billion in property. They commit 1,600 murders in order to earn
the money to pay the high drug prices created by prohibition.®

Criminalization apologists prefer to ignore these real and documented

consequences. Instead, they seek to justify the billions of dollars spent on
the drug war by expressing the forlorn hope that if prices rise, perhaps
fewer people will want to use them. The problem with such a simplistic
rationale for this wasteful expenditure of taxpayers’ billions is that drugs
are not toothbrushes. An economist would explain that the demand for
drugs is inelastic. People do not go bargain hunting when contemplating
drug use. They do not say, “I really want to use drugs, but the price is a lit-
tle too high today, so I guess I won't.” In any case, a first-time user may be
offered the drug for free. An addict does not give up the addiction because
drug prices increase, but instead will simply commit more crimes to sup-
port the habit. In short, the apologist’s rationale is either deliberately spe-
cious or it reveals a tragic misunderstanding of the true causes of drug
addiction.

- THE CAUSES OF DRUG ADDICTION

Both advocates and opponents of drug legalization are apt to begin

f-  their argument with a statement as to the evils of drug use and the adverse
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effects of addictive drugs on the human body. Certainly, the dfeaths of
3,562 people from drug abuse supports the view that d.rug.abusg is ha}—m-
ful. Opponents rely on the harmful effects of drugs to justify mn}mahza-
tion and enforcement even at extravagant human and social cost.
However, many advocates of legalization also rely on the f.act that _drggs
are harmful to justify their view that drugs should be legalized, pointing
out that criminalization has historically resulted in higher rates of addic-
tion. It also diverts scarce societal resources away from educatxgn 'and
treatment programs, which have proven far more effective than cmnal-
ization in reducing rates of addiction. These advocates may also point out
the inconsistency in laws that support and even subsidize tobacco and
alcohol use, which lead to the deaths of more than 100 times as many peo-
ple as drugs kill.

Most advocates of legalization, however, have several reasons for not
resting their cases primarily on the assumption that legalization will red}xce
rates of addiction. First, this point fails to persuade opponents of legaliza-
tion. As has been seen, no amount of data, empirical, historical, or comPar-
ative can persuade an opponent who clings to cherished preconceptions
about the effects of harsh laws and enforcement on rates of drug use. Tobe
fair to such opponents, it should also be noted that not all studies unam-
biguously support the view that legalization would result in reduced levels
of drug abuse. An example is the study discussed above &3at suggested at
least some curiosity use of drugs after legalization by first-time users.

Most legalization advocates rely primarily on an evaluation of societal
priorities. They concede that although illicit drugs are harmful and may
cause deaths, tobacco and alcohol are more harmful and cause more
deaths and yet are legal. Legalization advocates also point out that the
costs of criminalization (increased drug-related crime, diversion of valu-
able resources to organized crime, monopolization of scarce prison
resources and early release of violent offenders, corruption of govern-
ment) vastly exceed any possible benefit in terms of possibly keeping
3,562 people from voluntarily jeopardizing their health. Thls is clearly the
advocate’s strongest argument in favor of decriminalization and will be
the primary focus of the remaining chapters in this bO(?k.

Advocates of legalization often use less than persuasive arguments, and
in fact may undermine the more persuasive line of argument regard_mg
societal priorities. They often argue that such drugs as marijuana, cocaine,
and heroin are not in fact harmful. Aside from the fact that such an argu-

ment will never persuade opponents of legalization, many of whom
believe that private drug use is the moral equivalent of ﬁrs-t-degrge mur-
der, it detracts from the force of the argument based on societal priorities.
Most advocates of drug legalization also favor the continued legalization
of tobacco and alcohol and are content to note the much higher number of
deaths resulting from tobacco and alcohol use than from drug use. Advo-
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cates extrapolate from that glaring discrepancy that drugs should be legal-
ized for the same reasons that tobacco and alcohol are legalized.

Nevertheless, a discussion of the harmful effect of drugs is useful in
understanding the causes of addiction (which in turn are relevant to eval-
uating the effectiveness of enforcement programs) and for that reason are
reviewed briefly here.

MARIJUANA

Those who claim that drug use is harmless make their strongest case
with marijuana. Andrew Weil, who conducted the first modern studies on
marijuana use, states that marijuana is an “active placebo”® that produces
“trivial effects.”®” Other more recent studies have revealed that though it
is used for a variety of purposes ranging from stimulation to relaxation,
marijuana tends to have “whatever effects a user wants.”® A study of the
effects of marijuana on driving revealed the commission of the same
number of driving errors by those who had heavily smoked marijuana as
by those who had not taken the drug. The experimenter who conducted
the study remarked that “this result is puzzling because of the elaborate
efforts made in this study to maximize marijuana intoxication.”®

Indeed, the lack of evidence of toxicity has frustrated attempts to calcu-
late a lethal dose. The best that experimenters have managed is to extrap-
olate from animal experiments that “a person might die after eating 24
ounces all at once.””® Unfortunately for advocates of criminalization, how-
ever, it appears that more people have died from drinking too many
glasses of water at once than from ingesting too much marijuana.”

The 1986 Drug Abuse Warning Network reported that traces of mari-
juana were implicated in 12 fatalities.”? However, this did not mean that
marijuana was responsible for the deaths, but only that traces were found.
In any case, aspirin traces were implicated in a greater number of deaths
than marijuana. A study conducted by researchers Steven Duke and
Albert Gross concluded flatly that “no death from a marijuana overdose

has ever been established.””

Such experimental evidence hardly justifies laws imposing life impris-
onment on marijuana users, but legalization opponents have attempted to
justify criminalizationi on grounds that it might provide a transition to
more harmful drugs. Although no reliable evidence has supported this
contention, even if true it would prove little because studies have shown
that tobacco and alcohol are the classic gateway drugs to more harmful
drugs.* One early study even concluded that coffee drinking leads to
opium use,” while another has concluded that tobacco use leads to opium

- smoking. Whatever the merit of such studies, however, the Wootton Report
b issued by the British government concluded that “marijuana found no
g progression to heroin in any country.”7
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None of these studies and evidence has had any noticeable effect on
governmental authorities. In 1987, more than 400,000 Americans were
arrested for possessing marijuana, clogging the court system, causing the
release of thousands of violent offenders, and making a virtual mockery of
the integrity of the U.S. justice system. ' .

In any case, it has already been noted that alcohol was a major factor in
23,987 traffic deaths (about half the total traffic fatalities), more than ha.lf of
the murders and rapes, 62 percent of assaults, and 30 percent of su1C1de§.
If policymakers can justify life imprisonment without parole fo%' mari-
juana use, one shudders to think what punishment they would impose
were marijuana to prove a factor in as many crimes as alcohol.

COCAINE

ponents of drug legalization often buttress their arguments by con-
jur?npg up the probagle national disaster if cocaine were 'legal. However,
we need not speculate as to how the legalization of cocaine would affect
society; we have an actual historical comparison available. .Be.fore 1914,
cocaine and opiates were completely legal in almost all jurisdictions of the
United States” and available over the counter at pharmacies, gener-al
stores, and grocery stores.”™ Indeed, it could be ordered through mail-
order houses.” Cocaine was widely distributed and consumed in soft
drinks, cough syrups, and the like. Indeed, the public attitude toward
cocaine resembled that of tobacco today. Although it was recognized that
some people might become addicted, people did not lose their jobs or lose
their children because they were addicted to cocaine.

Several studies have revealed why cocaine accessibility prior to 1914
did not create societal problems. At low dosages, studies reveal that users
cannot tell the difference between cocaine and a placebo.® Another study
of typical cocaine users revealed a cocaine user who used cocaine daily for
fifty-five years. She would switch to aspirin when her cocaine supply ran
short.#! At consumption levels of two grams per week, one comprehensive
study revealed “no organic, mental, or social deterioration,” and that
“persons can sniff or smoke crack without becoming addicted and with-
out losing social productivity.”® = .- .

Besides consensus that cocaine addiction is not pharmacological,® the
American Psychiatric Association in 1987 claimed to have found evidence
of “cocaine dependence” based on psychological criteria that dic-l not
include criteria of physical dependence. Others have claimed to find a
“physiological” dependence on cocaine in the sense that a person becomes
temporarily sick when drug use ceases, but recovers when drug use is
resumed. As researcher Richard Miller has pointed out, however, “by such
a definition a diabetes sufferer is addicted to insulin, an asthma sufferer is
addicted to theophyiline, (and) a headache sufferer is addicted to aspirin.”®
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It requires a great leap of logic, however, to conclude that a person who
needs aspirin to avoid headaches is an “addict,” or that such an “aspirin
addict” is a threat to society if he doesn’t get his “fix.” One might, however,
argue that a person with a terrible headache might be more likely to per-
form an antisocial act.

Readers of the Sherlock Holmes mysteries may recall the fabled detec-
tive’s cocaine use. A study of cocaine users in Canada revealed that the
typical cocaine user used the drug in much the same way as Sherlock
Holmes. That is, he “rarely kept a supply of the drug, normally bought
only 1 to 3 grams in a single purchase, made no more than four purchases
per year, and took a dose less than once a month.”# A study conducted in
the early 1980s at a California clinic gave cocaine to 200 volunteers. Not a
single one became an addict.”¥ -

While it is certainly true that cocaine users can become psychologically
addicted, the degree of potential addiction pales when compared to that
of cigarettes. While a survey of cocaine users revealed that 3.8 percent had
tried to give it up but failed, a survey of tobacco users revealed that 18 per-
cent had tried to quit but failed.

Given the results of such studies on cocaine, it is understandable that
cocaine use was not a problem prior to its criminalization in 1914. Crimi-
nalization, however, changed everything. One reason for that change can
be found in a phenomenon that also occurred during the period of alcohol
prohibition.

Prior to alcohol prohibition, most alcohol consumption in the United
States was of the milder forms of alcohol, such as beer and wine. After crim-
inalization, however, bootleggers discovered, in comparison to such harder
and more concentrated liquors as whiskey and bourbon, that beer and wine
were too bulky, difficult to store clandestinely, and transport. Bootlegging
“‘wine and beer yielded insufficient profits to justify the risks of illegal distri-
“bution. As a result, national alcohol consumption patterns soon shifted to
"hard liquor. Not surprisingly, alcohol poisoning among consumers also rose
dramatically with no government regulatory body to oversee and prevent
- the abasement and contamination of the hard liquor supply®

A similar phenomenon occurred after the criminalization of cocaine,
which had been based less on scientific considerations than on political
ones. In considering grounds for criminalization, Congress in 1910 took
into account testimony that “colored people seem to have a weakness for
[cocaine].... They would just as soon rape a woman as anything else,” and
that “Jew peddlers” were exploiting African Americans by selling them
cocaine® - Congressman Hamilton Wright urged criminalization of
cocaine on the grounds that it turned African Americans into rapists of
white women.%®

Criminalization based on such a rationale inevitably changed the public
view of cocaine. As with alcohol under prohibition, cocaine soon became
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adulterated and altered into more concentrated and dangermlxls forms: By
the 1980s, such adulterated and concentrated forms as ”craclf were ﬁT\d-
ing their way into the inner cities. But it took a much shorter time for crim-
inalization to perform its deadly work of creating a problem where none
had existed before. In the 1920s Congressman Richard 'Hobson dec.lax.'ed
that “ten years ago, [before criminalization] the narcotic drug addiction
problem was a minor medical problem. Today, it is a major national prob-
lem, constituting the chief factor menacing public health.””! .

While it is true the unregulated abuse of cocaine today results in four
deaths per 100,000 users* (compared to 650 per 100,0(?0 t-oba-cco .users), the
most deadly consequences flow directly from its crgm.nahze'mon. It has
already been noted, for example, that more than 4 million crimes a year,
including more than 1,600 murders, are committed by _drug dealers and
users who are denied any legal means of obtaining the_xr drug. _But other
social consequences of criminalization are equally tragic. At a time .when
African Americans continue their struggle for economic opportunities, 90
percent of those actually prosecuted for drug-related of,fe_nses are Afnc:_m
Americans.” The devastating impact this has on the families, social fal?nF,
and economic opportunities of African Americans is so enormous, it 1s
almost impossible to measure. These tragic consequences of cocaine crim-
inalization provide an excellent reason why even tobacco, which h;}s
much higher death and addiction rates than cocaine, should also remain
1

egle; interesting case study of the effects of prohib.iting tobacco is pro-
vided by the experiment of a Vermont prison that in 1992 attempted to
prohibit tobacco use by inmates. Prison authorities have more power _amd
control than could ever be exerted over citizens at liberty. Yet, in t}}e prison
where cigarette prohibition was introduced, a black _market in cigarettes
emerged virtually overnight in which the price of a cigarette rose to 2,0Q0
percent of its market value. So desperate were tobacco addicts to get their
“fix,” that incidents of violence and disruptive behavior skyrocketed, and
prisoners began to exchange drugs and sex for tobacco.. In November
1992, Vermont wisely rescinded its tobacco prohibition policy.** .

Similar effects were observed in Europe after World War I Clgaretjtes
were so scarce that “nicotine addicts reduced themselves to depravity.
They became liars and thieves, bargained treasured possessions, traded
away food, though they were already underfed, [and]...women smokers
resorted to prostitution.”* . o ‘

The many cultural changes in society over time make it 1mRosr51blv:=. to
form precise comparisons of drug use rates before and after criminaliza-
tion. One critic perhaps put it best when he observed:

We do not know how many people used drugs in that era; estimates vary wildly.
Perhaps the number was small; if so, free access did not lead to widespread use.
Perhaps the number was large; if 50, the nation nonetheless prospered and normal
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family life continued. We do know that no drug houses blighted neighborhoods,
no drug gangs had street corner shoot-outs, “drug-related” crime did' not exist,
and people lived ordinary middle class lives while consuming drugs avidly. We
are talking about twentieth-century America, just before World War I, a country
with great urban centers suffering from most problems known today and even
from some that have since ended. Our own history proves that we have nothing to
fear from legalizing drugs, and much to gain.%

In short, perhaps no other action by government has had such a devas-
tating effect on its own people than the criminalization of drugs, particu-
larly cocaine.

HEROIN

*

Like cocaine, opiates were legal in the United States until the early
twentieth century. The first anti-opium laws were passed in California as
an anti-Chinese measure based on the rationale that such laws were nec-
essary to prevent the seduction of white women in opium dens. Just as the
criminalization of liquor during prohibition resulted in increased produc-
tion and consumption of hard liquor (as a percentage of total consump-
tion), so the criminalization of opium, and the congressional ban on its
- import in 1909 led to the creation of a domestic heroin industry.”” Before
- the criminalization of opium, hundreds of over-the-counter remedies
(such as Mrs. Winslow’s Soothing Syrup) contained psychoactive drugs.
Many Americans consumed these drugs without apparent disaster to the
republic.

The millions of users of mild opiates did so without being associated

- with the crime, disease, murder, and violence associated with its use since
- criminalization. Even among those who eventually became dependent on
opium, most opium users led normal and productive lives, just as many
users of alcohol do today. Indeed, doctors considered alcohol so much
more destructive than opium, that they often prescribed opium as treat-
ment for alcoholism.%
© Although Jegalization opponents have attempted to resurrect the cari-
 cature of dazed and shiftless society dropouts lounging around smoke-
filled opium dens, the perception before criminalization was different.
Indeed, labor leader Samuel Gompers led the movement toward criminal-
ization on grounds that the use of “opium gave the Chinese immigrant
workers an unfair advantage in the labor market. The Chinese were said
to be able to work longer and harder because of the drug.”®

By 1906, when doctors began to realize that opium could also be addic-
tive (though not as addictive as tobacco or as destructive as alcohol), they
began to moderate the number of prescriptions they wrote for patients. In
that same year, the government passed one of the few constructive
Statutes in the long tragic history of drug control. The Federal Pure Food
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Act required that any over-the-counter drug products disclose
;rc;?v?nrth cocaine and opiumythey contained. The r?sult was one of the
most dramatic reductions in opium and cocaine use in the history _of the
Republic.'® Had government at that point continued in the direction of
education and treatment rather than criminalizatlon., drug use would
almost certainly have diminished, perhaps to the point where only the
stupid and foolhardy would have continued to use them. _V\fxth no attrac-
tion for organized crime, the nation’s subsequent tragic history of crime,
violence, and self-defeating expenditures of the national treasure might
have been avoided. - . -

Tobacco provides a useful comparison in assessing the effectlv.eness of
education programs. Prior to 1922, only thirty-fou_r states pgm}ltted the
smoking of tobacco. %! All the remaining states provided for criminal sanc-
tions for smoking a cigarette. Opponents of legahzahon of cigarettes
argued vigorously (as opponents to drug legalizagon do today) that legal-
ization might result in more people smoking cigarettes. In tl.1e case of
tobacco, despite its greater health dangers, states rejected the criminaliza-
tion approach, and by 1922, all states had legalized the §mokmg o_f ciga-
rettes. An education program, begun in earnest in the mid-1960s with the
Surgeon General’s Report, has succeeded in reducing tobacco smoking far
more than criminalization has inhibited drug use. Between 1965 and 1987,
for example, numbers"of male smokers declined 36 percent and adult
smoker numbers dropped by 28 percent.!®? Smoking has now been
banned on all domestic airline flights and in many public places and pro-
vides substantial revenue to the government in the form of taxes.

As with cocaine and marijuana and liquor in prohibition, criminaliza-
tion of opium served to ‘channel consumption to the more cqncentrated
and virulent derivatives of opium, such as heroin. Even 1.1er01n use dc?es
not involve physical dependerice, but, without heroin, addicts do “get sick
but soon get better and re 1 users never have an organic need
for the substance; that is' why some drug abuse treatments seek absti-
nence, because heroin users have no physical need for the drug.”®

Although legalization opponents fear that drug use will increase if
drugs are legalized, research reveals that “opiates have less appeal than
many antidrug zealots claim. Experimenters who give heroin and mor-
phine injections to subjects report that hardly anyone finds the sg;ects
desirable; and almost everyone expresses indifference or dislike. In
order to reach a state of physical resonance, many users beco.me nauseated
after taking an intoxicating dose. As one observer of addicts observed,
“Learning the joys of nausea takes fortitude.”'® .

One study reported a double-blind test of twenty nonaddicted v.olun-
teers. Less than half of volunteers given an opiate experienced any k1.nd of
euphoria, and most volunteers reported the experience as distinctly
unpleasant. Indeed, the “pleasure score” of those given heroin was lower
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~ than those given a placebo.!% The great majority of medical students who
have tried heroin report that they “found it difficult to understand why
anyone would ever become addicted.”'”” A study by McAuliffe of 150
+ postoperative patients given an opiate revealed that only fourteen experi-
enced a euphoric effect, and of these eleven indicated that the “euphoria”
came primarily from the relief of postoperative pain.!®

Contrary to the popular notion that heroin addicts are dysfunctional,
“British physician addicts have been allowed to continue their medical
practices and treat patients.”'® In the United States, a noted doctor was
known to have taken opium derivative for sixty-two years without notice-
able impairment of physical or mental abilities.

In 1971, the general counsel for the District of Columbia Police Depart-
ment discovered that more than 100 police officers had been taking heroin
for extended periods of time. The officers were discovered, however, not
- because of poor work performance, but only after urine samples were
taken.!'0 Another study reports the case of an engineer for the New York
Central railroad who never missed a run during twenty years of morphine
use 1!

None of these studies suggests that heroin use is desirable, and doctors
no longer recommend opium to cure garden-variety physical ailments.
Just as a diabetic needs insulin to keep from becoming ill, a heroin addict
needs an opiate to avoid sickness. However, like its more destructive alco-
1 cousin and more addictive tobacco cousin, heroin use is best discour-
¢ ‘aged thorough a comprehensive education and treatment program. The
most effective source of funds for such programs could come from a tax on
its use. Under present policy, all such potential revenues are instead chan-
neled toward drug kingpins and organized crime. What funds remain are
directed primarily toward the drug war, every victory in which serves to
f+ increase the profits flowing to organized crime and drug producers.

DRUG USE IN CONTEMPORARY SOCIETY

" Once the effects of drugs are understood, the causes of addiction can
also be better understood. The typical heroin user is not a successful doc-
or, lawyer, or businessperson, but rather one who has no meaningful

ocus in life. Geoffrey Pearson’s study of social deprivation concluded
that:

(D)rugs offer to people meaningful structures around which to organize their
ives in an eventful and challenging way. In the absence of competing routines
and structures of meaning and identity, such as might be supplied by work com-
mitments, we can then say it will not only be more difficult to ‘come off’ and ‘stay

ff” heroin by breaking out of its routines and replacing them with alternative
atterns of daily activity. It will also be more likely that a novice user will estab-




