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M Lk Ao R BARRAEE B, A &SI A 4 1 i R T E PR A
T B V8] A Y L (L R AR R B R A T LA Bk e B A R R
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Maritime Law is often viewed as virtually identical to the law of admiralty; both
are commonly thoueht of as referring to the body of legal rules and concepts concern-
ing the business of carrying goods and passengers by water. So defined, this subject
is regarded as private law, separate and distinct from another body of law concerning
the ocean and its resources—the law of the sea—that is looked upon as public, inter-
national law. From this view point, admiralty, or maritime law, is considered old

and traditional, while the law of the sea is largely a product of the post-world war

II era. @
Z.BEENST

g T O VR RE X RAFBR , W R AU MR AR O IR A O T A& AL AR
LA GRatEm LR, BRT S, 8% BA LT = MFE

@ Thomas J. Schoenbaum and A. N. Yiannopoulos, Admiralty and Maritime Law, The Michie Company
Law Publishers, 2004, p. 1.
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(—) BREAEAF LB

MrEEmAARERE. HTENE LERNFEE BREPARSREI
EEHEMME. BA.E LERBAK ARXNKEMELZ KERNKERILEX,
¥ b3z S 0 2 e R B, BB, g R IE # A 3 2 35 AT ( Seaworthiness ) E K,
BEETEE TREXTLEMATWE . HIR, N T E Lz, L EH
AV R I B B AT PR ) BE B 22 7 A AR, ¥ b s P ol A R A 4R B
3 e | P AR R A R P T A B R T R R Tl

The shipping industry is according to the International Maritime Organization the
most international of all industries—and one of the most dangerous. Since the first o-
versea commercial transactions, dated as far back as to 3000 BC, the industry has
been a key in the world wide transportation network. Being an international and dan-
gerous industry, the industry has together with the maritime world realized the need
for general rules and regulations. One of these regulations is the requirement of hav-
ing a standard system for ensuring safety on board ships. ¥

(=) BREBAFsHH

ERAPZNTEAMEWERELE LS, /ERE R %A
MEME LEMXRBARAVWEESE, AMERHENE ORI E TARE
AR Y S B A AR AN A T A 8 A A AR L B 2 AT AR e T A B b A E
A AR o

o, B —EEAERAERRE L RARKK R, B, &
REAWBEEGE T KEERAYMERREZHE . FHEE Rz &R
K, 7 [ Fr ¥ 35 Z 51 2> ( Comité Maritime International, CMI) | [H Fr i 25 40 4 (In-
ternational Maritime Organization, IMO) BX & E % 5 5 &k B & 7 & ( United Na-
tions Conference on Trade and Development, UNCTAD) Mk G EE PR R 5 EZE R
£: (United Nations Commission on International Trade Law, UNCITRAL) £ = Fx 4H
LWILFESE T BT EbrlgRE A YL DA I s T8 /%m0 E RS
— LR

() BHEEAREHIREH

A AR 6 E R AR S B R RERM, it (B EE
1) (Lex Rhodia) (EZEH LW ) (Lex Consolato) K BIEHETEE) (Lex Oleron)
VAR LT He i ) (Law of Wisby ) EBUSE T 14 £ 3 2 5 AV 49 . ¥ - #1465 L
R G — R SR, X — ikt — AR ERRES BN T HEE

@ Egil Heinert, Risk Assessment in the Shipping Industry—An Analysis of Standardized Approaches, U-
niversity of Oslo, 2009, p. iii.
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2 EREE RGBSR EERS 5N EZRA, R T HXEREA
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i3 AT LAGE PR v AR

Z.EHESHMAMIIENXER

MV R E B 5E SCRMER M8 RIS R AR 5 R s e R ek, B
i & T R, ik b BAMA 3 N AW AR AR 5B B F A
BRAR BEREZTNUAY X EAE, EBEAEN T HEMMEAREREX
FAR G T X e o) X g FE AR R A ERER W ERE S
SRER,BHERTHENRFNE BREERES —MNERK, BRENERE
TR MR . Y R X S — (] A L B & — R, B, X (T
R ¥R ) WA ALAE B 1) B, O 24 38 (R 8 ) €& R ) (s ) MR AT AE
E)F—BRRFEEEM.

HTELEMSERRSEAT o, BRENERE —LBERS , B LK
B ERAAMBERES, ERETBABRNEREFOE  HEESM XL
KEREFUAERREF RSO TRERBEA NG,

FW W BN

HEHWIR, AR RN XA AR RN FAEE X ENEEAEL, B %N
WRKEEFEUT IE:

—. BRLE

B, LEAE EiamER, EA LHARER LM XRANWEANLE,
#0135 5 69 C B # ) (Merchant Shipping Act) % [E B0 A 45 5 ) (Harter Act) L &
fEE 2012 5 12 ABITHCERE LiZRE)%F.

Enacted in 1893, the Harter Act expressly applies to transportation of goods by
water between U.S. ports and between U.S. and foreign ports. The statute is appli-
cable from the time a carrier receives cargo into its custody until proper delivery has
been made. Proper delivery is made when the carrier or its agent discharges the cargo
onto a fit wharf, gives notification to the consignee, makes the cargo accessible to the

consignee, and allows the consignee a reasonable opportunity to take possession of the
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cargo. Proper delivery also occurs when cargo is turned over to a designated authority
pursuant to a regulation or custom of the port. The Harter Act does not apply to con-
tracts for the carriage of live animals.

The Harter Act has three major components: (1) it prohibits carriers from in-
corporating certain exculpatory clauses into contracts of carriage; (2) it provides cer-
tain defenses to the carrier; and (3) it requires the carrier to issue a bill of lading to
the shipper upon request. ¥

LEANRRXREGEHEFZERSRRBE L EILR, ENTH E /8 H % %E
FEAEINEEREREEREMNEENIR. 1993 FLmHERE)EA L
WETHE LERmXRLSE LW EBE R HMICEK .

Z. BRFIGIF R R B

Hf5) (Case Law) BRREEREREENEFRWMEZ —. B, RmEXERK
SCEARD B B AR ME B s i AR AEM, R A 2 b 51 RS B (Prece-
dent) FF B 28 by £ 0 PN DARYE B, I E BT A b 9k e o A1) 2 B9 28 1L 58 451 #5 mT
PABEARAVE SE Bl o b 2k e Y ) e B2 18 E 8 o L At 1k B B A8 20 SR B9 SE 61,
MAFUTRAER: (1) A L, AL H—ERH B EBEIES,
£ b T e e 3 e L 5 I A BB R o v vk B A N B R A B AF 5 (2) FENA LA
Bl 45 ¥ BRI — B AR (R A R R A WL AN B T AN R AR AR A PS5 R

R EEMRERNEE EE EESERERMERERBEY TH
Bl BE o P B O 18 k5 B A IE R A IR .

KEANFEAGIES E BRE ANRERXFH A EREREKEEXME
FUNIR L E AR Al ik R B ML B R M. EA BRI T AR
M TE BAR B S04 o X a0 (T BR A2 I 2 2 A R R IR, B A R i B ol i
AEMENTERE - EANBBESEMRBALERE. (ANRERALEK)E
32 ZRALRE B N R B X TR 5 R o an ] BN kR A R R,
FATARRE" o (NREBEALE) B BRAR & 55 A\ R 12 B 2K B B vk ff B8 BT 4% 10 ¢
R

R A LR T AR s ARIEBE T 2007 E & T (X FRIEM B T/
RIRLRE ) , i L RE 56 VA ) 05 Al A 0 A0 bl B g N\ RIEBE iR AT . 5% s
MR FAIEHREECFR(RTHELEAR LSRRG EAEEE TR
R R RE ) €O T 5 ZE AR A R 13 A0l Bl SR U P R E ML E V(R TR
Sl EAGHT-RUEBREREN BAME) MO THFEE LR AL RGE

@ Robert Force, Admiralty and Maritime Law, Federal Judicial Center, 2004 , p.56.
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5 N S [ E R B 5 AR o T LA R — v A () A A A RA B
BT N B 1 B s i s () A4 A A S R B T R v A R ik e X 2 T A Y 7 A
L. ARECETRIEMBE TEMNHE) , ftE 0 MK —RER.

B ANRERFE A TAESNLERNR T EMRE, AR EEARE, Wi
AR EIER A R B 7E LB BA —E R mME T2
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Typically, the holding in a particular case (the “precedent case”) is said to
control the result in all future cases in which the facts are similar to the precedent
case in all relevant respects. Unfortunately, this description alone is not very helpful.
As already noted, all cases will be similar to the precedent case in some respects;
conversely; any case could be distinguished from the precedent case on some factual
ground. Thus, one must determine which differences are relevant and which are not.

An uncontrovertible answer to the question of which factual differences are rele-
vant to a case’s precedential impact cannot be obtained until the precedent case is ac-
tually interpreted by later courts. To a certain degree, however, the potential impact
of a case as precedent will be determined at the time the relevant decision is ren-
dered. Traditionally, discussion of this point has focused on distinctions between the
concepts of holding, ratio decidendi, and dictum. A more useful taxonomy, how-
ever, distinguishes three different factors that are critical in determining the impact of a

decision ; general doctrine, specific doctrine, and the rationale of the decision. ©
=, B4

EXRA XFBATHEMASEMENERAY, — B4 %5830 s E 5
G EFA AR ZEERENEZNIE . MEERZ M LR, B F MK
N H R E . BEFFRLOCR, REMEZMA T —L5BEBHHECHRES
E PRS2y, a0 1972 4 E Br i b RERE R 2 £ ) ( Convention on the International
Regulations for the Prevention Collisions at Sea) \1974 {1 ik & X HiTZ =4
HE B /N 24 ) (Athens Convention Relating to the Carriage of Passengers and their Lug-
gage by Sea) DA A 1989 4 ( H By 5 B A 49 ) ( International Convention on

(1 Earl Maltz, The Nature of Precedent, 66 N.{C. L. Rev. 367 (1988).
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Salvage ) %5 .

#EEAERRAAN T REARTARN=2.(1) HFERLEERF HAHX
NN R B R E T BN AR (2) REERA AN A S E MK E BT
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FEEENE EREAAGUIIHENREEAUS N, MREKES MG REEE
PRAASENEA AR E, KEEHERAY, XTE(REEN) S 142 &
I HE R L) 45 268 P ARA R B .
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There are several sources of admiralty and maritime law in America. These in-
clude the U.S. Constitution, treaties and international conventions, federal statutes,
the general fnaritime law and other judicial decisions, administrative regulations, and
custom.

The Constitution does not specify the legal rules to apply in resolving admiralty
and maritime disputes. It does not even point to the sources of substantive law that
judges should consult to derive such rules. Nevertheless, in determining the limits of
admiralty jurisdiction, the Constitution has provided an important historical context.
Early courts also were aided in the perceived link between the Commerce Clause and
Admiralty Clause. Furthermore, the Constitution has been interpreted as conferring
authority in both Congress and the courts sitting in admiralty to formulate substantive
rules to be applied in cases that fall within admiralty jurisdiction.

The United States has ratified numerous international conventions particularly
those that promote safety at sea and the prevention of pollution. At times, Congress
has gone beyond ratification and has actually enacted an international convention as
the domestic law of the United States. The Carriage of Goods by Sea Act (COGSA)
is an example. However, with COGSA and the Salvage Convention being exceptions,
the United States has not enacted international conventions that deal with liability be-
tween private parties or those that deal with procedural matters. Conventions aside,
Congress has enacted some statutes creating substantive rules of admiralty and mari-
time law. Various federal agencies, particularly the U. S. Coast Guard, have promul-
gated numerous regulations that deal with vessels, their operations and personnel.

Congress, however has never enacted a comprehensive maritime code, and the
courts, from the outset, have had to resolve disputes for which there were no congres-
sionally established substantive rules to fill gaps or to supplement legislation as they
have in other areas, they have played the leading role in creating a body of substan-

&

tive rules referred to as the “general maritime law”. @

FZW BEEWEALHE

— FRORE, Vi T 1k B3 P VI B B P A AR G S R R U A T

© ZRAEREH: (FRIE) LB AR 2011 457,59 7.

@ Robert Force and Martin J. Norris, The Law of Maritime Personal Injuries, Thomson West, 2004, pp.



