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Revised Edition Preface

This publication is a revised and updated version of the first edition that is based
on the contents of lectures given by me at the school of law, Yantai University. Some
of the lectures are based on a number of books on the subject matters included.
These books are given in the general references at the end of the book. Other
lectures included in this book are the results of my own findings and views. As such,
the subject matters of these lectures are not normally found in books on Anglo-
American law. But in my opinion, these lectures are very much an integral part of
Anglo-American law. The main focus of the contents of this book is on the law and
legal system of the United States. This is primarily due to the fact that not only the
United States has adopted the Common Law tradition as opposed to the codified
system of law as found in civil law countries but also that the United States has the
most rich and vibrant law and legal system in the world, and has an unprecedented
and unsurpassed influence internationally.

Most if not all existing books on the foundation of the Anglo-American law
including the Common law and those of an introductory nature are, to a significant
extent, of a non-systematic nature; Not only their forms of presentation lack any
organization and structure, the material components included in these foundation or
introductory texts are largely an agglomeration or a grab bag of materials, and devoid
of any meaningful systematic connectedness.

They unduly attend too much to the individual trees while losing sight of the
forest. It is not unreasonable to say that this unfortunate state is largely due to a lack
of a proper conception of what counts as law in general and as Anglo-American law in
particular. Another weakness is that the authors of these books confuse the sources of
law as the real law—the law in action—as well as that they neglect to tackle the most
interesting and dynamic authoritative and effective decision-making process through
which the law in action ultimately emerges. Another contributing factor for this
weakness is that these earlier publications failed to draw attention to the interactivity
and the mutually informing and shaping nature of law between elite powers in the

political moral arena.
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The lectures found in the present book purport to emphasize the systemic
components, features, and characteristics of Anglo-American law. This is evident
from the contents of the lectures. No subject components of any substantive law,
especially those of a private law nature are included. Thus, little or no discussion of
and citation to cases or judicial decisions are included. Wherever private law
subjects or matters are touched upon, these are dealt with in the broader context of
the legal system.

Instead, the emphasis is on real life happenings and issues, namely, juridical
case or cases in a much broader sense, if you will. One of such cases is the on-going
economic meltdown, financial and banking crises as well as the regulatory programs,
bailout plans, and rescue or nationalization attempts. Here the issues and problems
involved include the fierce debates over big government versus small government,
liberalism versus conservatism, regulatory guidance and control versus laissez-faire
free market capitalism, state powers versus social forces, and public versus private.
The study also stresses the overwhelming primacy of legislative and executive
decisions and negligible role of the judiciary. Above all, we emphasizes the life
drama of the interactitivity of mutual informing and mutual shaping of elite powers
both within the state realm and with elite participants in the non-state sectors, and
the relationship and distinction between authority and efficacy.

What are generally missed or overlooked by other introductory works on Anglo-
American law have been particularly chosen to strengthen the systematic nature of
Anglo-American law properly understood. Thus, one finds in this work a chapter on
Anglo-American law and You, The building of a good legal system, United States
law in action and legal reason. Even in the discussion of some of the conventional
subjects, issues or matters of a system or process nature are specially chosen.

The systematic emphasis of the lectures particularly stresses the process and
operation of the making, unmaking, and remaking of the law rather than the
inanimate and rigid nature of substantive rules and the general and pliable (elastic)
legal principles. The emphasis is on how decisions are made, how decision-makers
interact, and how a rule of law finally emerges. The central theme of the emphasis is
the interactivity between sources and decision-makers. We believe how and why
decision-makers interact and how and why the law finally emerges should be the
central focuses in any studying of Anglo-American law.

For ease of learning and locating any specific text and information, a detailed
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table of contents is deliberately structured and provided. In addition, catching
headings and distinct paragraphs are specifically created. The unique way of the
structure of the table of content also serves to reveal at a quick glance the thematic
presentation of lectures and the contents thereof. Instead of a subject index normally
featured in books of this nature, it is believed that a detailed table of contents is a
better means for quick and easy accessing the substantive contents of the lectures
found in this book. In a few instances, text of a more or less similar nature is found
in more than one place. This is deliberately done to maintain the holistic structure of
the topics concerned.

Thus, this is not just an introductory text. The comprehensiveness, the details
and the unique characteristics of the contents, and its thematic structure and in-
depth analysis should serve hopefully as a valuable source for information, ideas,
insights, perspectives for readers doing advanced research and study in a field of law
concerned.

Since the publication of the first edition in 2005, important developments in the
law of political morality have happened. Many of such developments have been
added to further illustrate the systemic and interactive nature of the Anglo-American
law.

In addition to the revision and improvement in the text on substantive issues,
correction, change, and improvement in style, spelling, grammar, and syntax have
also been made.

The mistakes, defects and weaknesses in the text of the first edition materialized
was primarily due to both the negligence on the part of author and the fact that the
author was not able to review the text before printing.

In addition to the many books that inform these lectures, an amply number of
footnote references have been provided. Footnotes have also been completed and
standardized wherever called for. There are still a few places where bibliographical
information is not completely given. It is to be hoped that in the advanced age of
digitalized world, it is more profitable to resort to online sources, proprietary or those
in the public domain, to identify a case, article, or monograph than a printed source
that in general is not be readily accessible, especially for students studying outside
North America. Ditto the citation of cases to the established format of printed law
reports, as these are no less easy to get hold of. Whereas, it is a growing trend for

governmental bodies, especially courts to publish their decisions and other
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information of public interest on their official websites.

In order to keep the book within a manageable size, Chapter nine on Civil
litigation and Chapter ten re Legal research and legal materials have been deleted
from this second edition. Please refer to the first edition for discussion.

There have always been voices that the law should be written in the common,
everyday language and that legal writings should be equally popularized. Coming
from students whose mother tongue is in a language other than English, such voice is
quite understandable. However, the language of law has always been drafted,
written, and spoken in a sort of normal language heavily informed by certain special
terms, concepts, and complex syntaxes which would be extremely cumbersome, if
not difficult to be translated into common, ordinary everyday language. Even text
that appears to be in popular language may carry a heavy dosage of special, technical
meaning. The requirement in some jurisdiction for jury instruction to be given by the
presiding judge in plain English is one notable exception. So, the author tries
wherever feasible to make the text easily comprehensible; it is highly advisable that
one should also try to internalize unique, if not esoteric, language of law.

Fortunately, common language has in fact already found its way in legal text.
The legal rules made by judges are factual based and written in plain language.
Recently, a strong stream of bright light may soon begin to shine through one of the
most important legislation. President Obama’s new, no short of a revolutionary
nature, proposed overhaul of the financial sectors will five regulators the power to set
tough new rules so that companies compete by offering innovative products that
consumers actually want and actually understand. Those ridiculous contracts he
said—pages of fine print that no one can figure out—will be a thing of the past.
You’ll be able to compare products, with descriptions in plain language, to see what
is best for you.

However, in order to further easy comprehension, we include in this edition a
brief introduction for each chapter and a few review and reflective questions at the
end of each chapter. Furthermore, many of the hard-to-understand words, terms,
concepts, etc. , have been translated into Chinese and included in the text.

Special thanks must go to teachers Wang Lujuan , Wang Hongping , Pengjie,
Zhang Limin, Shan Chun, who have kindly agreed to participate in the translation
project. With their help and participation, the value and importance of this book are

considerably enhanced.
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Should there be any mistakes, gaps, omissions, inaccuracies, these are the sole
responsibility of the author and should not be attributed in any manner and fashion to

any institution that is associated with or individual who assisted the author.

Kuolee Li
April, 2010, Toronto, Canada
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Preface

This publication is the revised text of the content of lectures given at the Faculty
of Law, Yantai University. Some of the lectures are based on a number of books on
the subjects included. Other lectures included are the results of my own findings and
views. As such, these are not normally found in books of this nature. But in my
opinion, they are very much an integral part of the subject matter, Anglo-American
Law. The main focus of the lectures is on the law and legal system of the United
States. This is primarily due to the fact that not only the United States has adopted
the Common law tradition, it has the most rich and vibrant law and legal system in
the work and has an unprecedented and unsurpassed influence internationally.

The lectures purport to emphasize the systemic components, features, and
characteristics of Anglo-American Law. This is evident from the content of the
lectures. No subject components of any substantive law, especially private law are
included. What are generally missed or overlooked by other introductory works on
Anglo-American Law have been particularly chosen to strengthen the systematic
nature of Anglo-American Law properly understood. Thus, one finds in this work a
chapter on Anglo-American Law and you, the building of a good legal system,
United States law in action, legal reason, legal research and legal materials.

The systematic emphasis of the lectures is purported to stress the process and
operation of the making, unmaking and remaking of the law rather than inanimate
nature of substantive rules. The emphasis is on how decisions are made, how
decision-makers interact and how a rule of law finally emerges. The central theme of
the emphasis is interactivity between sources and decision-makers. How and why
decision-makers interact and how and why the law finally emerges is believed to be
an important element in studying Anglo-American Law.

For ease of learning and locating any specific text and information, a detailed
table of content is deliberately structured. In addition, catching headings and
distinct paragraphs are specifically created. The unique way of the structure of the
table of content also serves to reveal at a quick glance the thematic presentation of

lectures and the content thereof. Instead of a subject index normally featured in
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books of this nature, it is believed that a detailed table of content is a better means of
access. In a few instances, text of a more or less similar nature is found in more than
one place. This is deliberately done to maintain the holistic structure of the topic
concerned.

In addition to the many books that inform these lectures, an amply number of
footnote references have been provided. However, should there be any mistakes,
gaps, omissions, inaccuracies, they are the sole responsibility of the author and
should not atiributed to any institution or individual-that is associated with the

author.

Kuo-Lee Li
Center for Study of Anglo-American Law
December 28, 2004

Yantai University, China



TABLE OF CONTENTS

Chapter One: Anglo-American Law and You

Section One: A Political and Moral Perspective—! Am the Law

Section Two: Anglo-American Law Defined

A.
B.

Section

o 0O w

E.
Section

Al

Mo 0w

Section
A.

Section

Section

Common law( 3t EI e Bk . %@ k) Countries
The Subjects of Common law

Three: Study of Anglp-Amen'can Law—Why, What, and How

. What is or Counts as Foreign Law—Definition and Clarification
. Why for the Study of Anglo-American Law
. Reasons for Study—A Summary

. Implications of Globalization of Law: International Trade, Commerce, and

Private Law—Unification and Uniform Application
Similarity of Private Law Worldwide
Four: Factors and Considerations Affecting Choice of Foreign Law

Foreign law chosen on the basis of shared history and tradition

. Foreign law chosen on the basis of superior human value conditions
. Foreign law chosen on the basis of special relationship

. Foreign law chesen on the basis of superior legal structure and framework

Foreign law chosen on the basis of the rationality of the substantive content

of its laws

Five: Methodology and Approach of Foreign Law Study

How Should Anglo-American Law Be Studied

Six: Importance of Knowledge of Legal Research and Legal
Materials

Seven: Need for the Study of Foreign Law in Vernacular

Section Eight: The “What” (the Subject Matter) of Study

A. Hot Topics and In-demand Subject or Issue; Reactive Research

o 0w

Topics or Issues for Scholarly and Theoretical Research

Study the Common Law as a Unique Legal System

. Study the Philosophical Ideas Informing Anglo-American Law

[ REN I N S B I

~
S

11
13
15
15
15
15
16

16
17
18

21
22
22
22
24
24
25



2 BEEBHE

Section Nine:; Sources, Texts, and Materials of the Study of
Anglo-American Law

Section Ten: Conditions and Factors Determinative of the Need and
Viability of Legal Transplant

Chapter Two: Sources of Law in General !

Section One: Codes( 3 #1) and Statutes( %) ' %)

Section Two; Regulations( #L & , & ] ), Decrees( ¥ ¥, £ ¥ ), and
Administrative Directives (4T B 4 4T KA &)

Section Three: Binding Nature or Significance of Administrative Directives

Section Four: Judicial Decisions

Section Five: Non-state or Unofficial Sources of Law
A. Reason as a Source
B. Fundamental Importance of Doctrine or Legal Writing: Scholarly Law
C. Interdisciplinary Research and Works as Sources

D. Intelligence, Idea, Proposal, and Recommendation as Source

Section Six: Legal Pluralism and Legal Centralism—Written Law( & X i)

vis-a-vis Unwritten Law( F & X 3% ), Express vis-a-vis

Implicit Law, Law in Book vis-a-vis Law in Action

A. Pre-(state) Law( ER B ATAI )

B. Relative Insignificance of Judicial Law (Settlement of Disputes)

C. Implicit Law, Unwritten or Autonomous Ordering
Section Seven: Custom
Section Eight: Sources of American Law Worthy of Special Mention
A. Statute Law
B. Constitution as a Source
C. Treaties( & #]) and International Agreements
D. Administrative Law ( 7 B 5 )

E. Compilations and Consolidations of Laws

F. Court Rules
G. Uniform State Law

H. Secondary Authority

]

Restatement of Law: Nature and Status

- View of Formalism(JE R 3 X ) versus Realism( FL £ X ) as to What

]

Counts as Law

27

27
30
30

32
32
33
33
34
35
35

37
37
38
38
45
48
48
50
50
51
52
52
52
53

55



